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CASES 

ARGUED AND DECIDED AT 

NISI P R I U S 

IN THE 

COUHT OF COMMON PLEAS, 

At the Sittings after Michaelmas Term, 
59 George III. 1818. 



SITTING DAY AFTER TERM, AT WESTxMINSTER. 



Bray v. MayNE. Monday, 

Nov. 30. 

ASSUMPSIT. — The firstcountof the declara- After a hired 
tion stated that, in consideration the plaintiff Ja^sud mT 
would, on the 28th day of Jl%, 1818, deliver to ^^J^^^ltr^^ 
the defendant in good order and condition, a geld- is bound not 
ing, which he had proposed to buy of the plaintiff, 
the defendant promised either to return the animal 
on the Tuesday following, in the same order and 
condition, and to pay lOZ. for the use of it, or to 
purchase it at the sum ^f 55/. The breaqh as- 
signed was, that the defendant had delivered back 
Vol. I. B 



2 CASES AT NISI PRIUS, C. P. 

1818. the gelding in a much worse state and condition, 
without paying either the lOl. or the bbl. There 
were other counts in the declaration. 



Brat 

V, 

Mayne. 



It appeared in evidence, that the defendant had 
applied to the ptemtifF, (who was a horse-dealer,) 
for the purchase of a horse. On Thursday^ the 28th 
of Mat/, tbedefendbit cafled at ttle pktintiff 's stables, 
and asked for the horse in question, which was the 
one he purposed purchasing, but which the ostler, 
at first declined delivering, without the price being 
paid ; however, on the defendant's refusing so to 
do, unless he was allowed a trial, the ostler de- 
livered it, on condition that the defendant should 
either return it in the same state on the Tuesday 
following, paying 10/. for the use of it, if it should 
not suit him, or that he should purchase it at the 
sum of 55/. The defendant left London with the 
horse on the following day, for Wdrthingy where he 
arrived on the ensuing Saturday ; and the horse 
did not then appear to be affected with any dis- 
order, except a cold. On the Monday following, 
the defendant left Worthing for London; and hav- 
ing driven the horse as far as Horsham that night, 
he on the next morning proceeded to Efioell, which 
h a distance of twenty miles. On the defendant's 
arriral at the latter place, the ostler, belonging to 
the stables at which the horse was put up, dis^ 
ccevered that there was a swelling under its throat, 
and that the horse refused its feed^ The defendant, 
however, drove it from Ewell to London, notwith- 
standiitg it wans during part of the journey much 
distressed; and, when |yought to the plaintiff's 
stables^ it was proved to hwe been in a much wors^ 



BitAY 

V, 
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coBdition than when delivered. A veterinary isis. 
surgeon, who was called as a witness, feaid, he coti- 
sidefed it a want of proper care and attention to 
compel a horse to pursue its journey after it liad Mavmx. 
been drivei for twenty miles on the mme day^ aod 
bad refused its feed. . 

Dallas, C J. ruled, that utid^f these circum- 
stances, the plaiiltitf was entitled to a verdict for 
the price, of the horse. After its strength was ex-^ 
hausted, and it had refused its feed, the defendant 
had no right to pursue his journey with it. The 
animal, instead of going at its ordinary pace, was 
obliged, from distress, to crawl and creep. Neither 
was the defendant entitled to avail himself of that 
part of the contract which allowed him to return 
the horse on the Tuesday, on payment of the 10/., 
because as the horse, on being returned, was in a 
worse state than when originally delivered to the 
defendant, the condition on which it was delivered, 
and on which alone the right to return it to the 
plaintiff on payment of the 10/. depended, bad not 
been fulfilled. 

The jury found a verdict for the plaintiff, for the 
price of the horse. 

Vaughan, Serjt., and E. Lawes^ for the plaintiff. 

Copley^ Serjt., and Manning, for the defendant. 



4- 

See CoggsY. Bemardy 2 Ld. Jones on Bailments, 88. — The 
Raym. 916. Bull, N, P. 72. hirer of a horse is not re- 

B2 
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Bray 

V, 

Matne. 



sponsible for any mistakes, 
which a farrier, whom he calls 
in to attend the horse, may 
commit in the treatment of it ; 
but if, instead of calling in a 
farrier, he prescribe for the 
horse himself ; and, from un- 
skilfulness, giye it a medicine 
which causes its death, he as- 
sumes a new degree of respon- 
sibility^ and^ by not exercising 



the same degree of care which 
might be expected from a pru- 
dent man towards his own 
horse, he becomes liable to the 
owner. Dean v. Keate^ Esq. 
3 Campb. 4. In an action for 
not taking proper care of a 
hired horse, the plaintiff must 
give some positive eyidence of 
negligence. Cooper v. Barton^ 
Ibid, p/ 5. 
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1818. 



SITTING DAY AFTER TERM, IN LONDON. 



SwiNFORD V. Burn. 2^!*i.' 

DEBT on an award to recover 735/., being inanactionon 
the sum awarded to the plaintiff. The exe- cov^Tthesum 
cution of the submission by the defendant was 3^fendan\c^^ 
proved, and likewise that he frequently attended ;^'i^i*P"\%^e 
the arbitrator, durine: the progress of the reference, award,hi8pro- 

mi 1 !• • 1 • I 1 I 1 -I P®'' course 

The only application which had been made to set being to apply 
aside the award, was to the C!ourt of Chancery, haveltset 
and that application was dismissed by the Lord *"**^' 
Chancellor. 

Dallas, C. J. observed that, under these cir- 
cumstances, the award must be considered as 
conclusive, and binding. The defendant had 
no right, in this action, to unravel the accounts 
exhibited to the arbitrator, and dispute the va- 
lidity of his award. He had, from time to time, 
attended the arbitrator, and sanctioned and recog- 
nized his authority to proceed : and, if he now 
felt inclined to canvass the award, his proper and 
only course was by an application to the Court to 
have it set aside (a). 



(a) To an actioD of debt on fendant cannot plead partiality 
the submission bond the de- or improper conduct in the 
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1918. 



SwiNFORD 

V. 

Burn. 

An allegation 
that the time 
for making the 
award was in 
dne manner 
enlarged, to 
wit, until a cer- 
tain ikQp, does 
not irtndex it 
necessary to 
prove that the 
tinie was en- 
Iftrged ontil 
that day. 



It appeared that the time originally limited by 
the submission for making the awards was the 1st 
day of January, 1818: but a power of enlarging 
the time for any period not exeeediTig six months 
was Tested in the arbitrator. On the 19th of 
December, 1817, the time was accordingly enlarged 
until the 20th of April, 1818; and on the 13th of 
the latter month, the award was made. In the de- 
claration it was stated, that the '^ arbitrator did in 
due manner extend the tiipe for making his award 
for a certain space of time, to wit, to the 20tb day 
of April, 1818." 



Lens, Serjt., for the defendant, insisted, that the 



arbitrator; this being ground 
only for applying to the equit- 
able jurisdiction of the Court 
to set aside the award* Brad" 
dkk T. nompsoft, 8 East. 944. 
Neither can such matter be 
givea in evidence under a plea 
of nil debet to an action of 
debt on the award. Wilis ▼. 
Maccarmicky ^WiUA4S, And 
a parol agreement between the 
parties, to relinquish and aban- 
don the award, will n,ot form 
the subject of a plea in bar to 
an action on the submission 
bond'. Braddick t, TTiompsonj 
supra. But where all matters 
in difference are referred, it is 
a good plea in bar to an action 
on the submission bond, that a 
particular difference was noti- 



fied to the arbitrator before 
the award was made, and that 
he neglected to decide upon 
it. Mitchell v. Stavelei/j 16 
East. 58. To this the plain- 
tiff may reply, that no such 
matter wi^ subjected to the 
consideration of the arbitrator, 
and call him to prore the 
h.cty RttDee r. Farmer, 4 T. 
R. 146 ; unless the subject of 
the replieatioQ was a matter in 
difference at the time, and 
within the scope of the refer- 
ence, in which case it is the 
fault of the party himself, that 
the quegtkm was not brought 
under the consideration of the 
arbitrator. Smith v. Johnson^ 

15 East. »13. 

1 
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allegation in tbe declamtioa as to the enlarged time 
uragt be proved* The day, to which the enlarge- 
ment extended^ was material to be alleged ; and as 
it OHght have been traversed^ «o it must be proved. 

Copley, Serjt., contra. The material allegation 
is the enlargement^ which is stated to have been 
made in due manner ; and it matters not to whai 
day the enlargement was extended^ if the award 
were made within the enlarged time. Tbe day^ 
therefore^ being immaterial^ and being laid under 
^videlicet, may be rejected. 

Dallas, G. J. ruled that the day to which the 
time for making the award was enlarged^ was im* 
material; and^ consequently^ need not be proved (6). 



ISIH. 



Swuiromo 

BUAV* 



The expences of the reference and of the award ^^i^'^*^ 
were 350/.. which were proved to be reasonable : recover a cttm- 

pensation lor 

and the plaintiff having paid them^ now claimed hu trouble. 
from the defendant a moiety^ on the authority of 
Gronoe v. Cox, 1 Taunt. 165* 

Lens, Serjt. The expences attending the re- 
ference and awards did not constitute a debt legally 
claimable. The arbitrator himself could not havb 
maintained an action to recover them. Vlrany r. 
Warne, 4 Esp. N. P. C. 47. The plaintiff; there- 



(d) See the cases on this 
subject) collected b^ the learn- 
ed editor of Saunders^s Re- 
ports^ fa a note to Dakin'B 



case, Vol. II. p. 290 (a). See 
also Gilbert y. Stanislaus^ 3 
Price's Excheq. Rep. 54. 



8 
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'SWIKFORB 
V. 

BuRir. 



fore, was tinder no compulsion to pay the money ; 
and, by making a voluntary payment of the whole, 
he cannot acquire a right of action against the de- 
fendant to recover from him a moiety, by way of 
contribution. 



Dallas, C. J. — I think this question has been 
before the Court in a recent case. — My present im- 
pression is, that the plaintiff is entitled to recover. 
An arbitrator may certainly demand a compensa- 
tion for his trouble ; and if so, as the sum paid in 
this case has been proved to have been reasonable, 
the plaintiff may call upon the defendant for con- 
tribution. But I will, if it be desired, reserve the 
point (c). 



In calculating the damages, the plaintiff claimed 



Whether in- 

tercfttonasum _ _ _ 

da^Me^ interest on the sums awarded^ from the respective 
matter of days on which they were directed to be paid. On 

right, mutri. . . n i. . ^ ^ i . i . i 

the allowance of interest bemg objected to. 



Copley, Serjt., contended, on the authority of 



(c) I have been unable to 
find the case to which the 
Chief Justice alluded : indeed 
it does not appear to be in 
print. In the case, howeyer, 
jof an express promise, it is 
clear that an action will lie. 
Hardres v. Prowdy Sty. 465. 
And there are cases which 
operate as an implied recogni- 
tion of the right of aaarbitrator 



to a reasonable compensation in 
the absence of an express pro- 
mise. Thus, in the cases of 
Miller y. Robe^ 3 Taunt. 461. 
and FUzgerald y. Graves^ 5 
Taunt. 349. the Court of Com- 
mon Pleas referred sums award- 
ed by arbitrators to be paid to 
themselyes to the Frothono- 
tary to be reduced. But see 
George v. Lousley^ 8 East. 13* 
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Pinhorn v. Tucldngton, SCampb. 468., that he isin. 
was entitled to it. ^*^v^/ 

SwiirroBB 

Vaughan, Serjt., for the defendant^ insisted that Burh. 
interest was not claimable as matter of right, but 
that the jury might give it in the way of damages. 

The jury allowed the claim of interest^ and 
found a verdict for the plaintiff. 

Copley, Serjt., and Campbell, for the plaintiff. 

Len^ and Vaugkan, Serjts., for the defendant. 



H) 
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ADJOURNED SITTINGS AT WESTMINSTER. 



Tlatraday, 
Dec. 3. 

After a sen- 
tence of 
divorce ab 
initio^ the lia. 
bility of a hus- 
band for the 
debts of his 
wife does not 
continue. 



A 



Anstey and Others v. Manners. 



SSUMPSIT for goods sold and delivered. 



The plaintiffs are furniture drapers in Lon- 
don^ and the defendant a lady resident in Port- 
man-square. The action was brought to recover the 
sum of bbl. Is. 2d., for furniture drapery supplied 
by the plaintiffs. It appeared in evidence^ that the 
defendant had been married to a gentleman of the 
name of Dalrymple, with whom she afterwards 
lived; and, consequently, appeared, and was known 
as his wife. On the 17th of June, 1811, a sentence 
of nullity of the marriage was pronounced by the 
Consistoriat Court at Doctors' Commons, and the 
defendant and Mr. Dalrymple then separated. A 
small portion of the goods was supplied pre- 
viously to the sentence of nullity of marriage 
being pronounced ; but the greater part was de- 
livered subsequently to that time. The defend- 
ant uniformly ordered the goods, and was de- 
bited for them in the plaintiffs' books, and Mr. 
Dalrymple in no instance gave directions respect- 
ing them. 



Vaughan, Serjt.^ for the defendant, insisted, that^ 
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under these circumstances^ the defendant was not 
liable. She lived with Mr. Dalrymple as his wife, 
from the time of their marriage, until the final ad- 
judication of divorce ; and, with reference to the 
liability of the husband, they must, during that 
period, be considered to have been man and wife. 
Mr. Dalrymple is, therefore, liable for the goods, 
which were supplied before the sentence of nullity 
of marriage was pronounced. He is also liable for 
the other part of the plaintiffs' demand. The pari- 
ties, it appears, continued to deal in the same 
manner subsequently, as they did antecedently to 
the divorce ; the dealing, therefore, was on the 
original credit. Where no new contract is ex- 
pressed, the dealing must be supposed to be on the 
footing of the old contract. 

Park, J. — A sentence of divorce ab initio has 
been admitted to have been pronounced by the Ec- 
clesiastical Court in June, 1811. From that time, 
therefore, Mr. Dalrymple ceased to be liable for 
debts contracted by the defendant. The liability 
of a husband for the debts of his wife does not 
continue after a divorce. If the wife becomes a 
single woman by operation of law, it is the same as 
if she had always remained single. Her liabilities 
are in no respect different. 

Verdict for the plaintiff. 

Copley, Serjt., and Comyn, for the plaintiff. 



H 



]:Sta* 



A^nxsT 

IS 

MiumiBab 



Vaughan, Serjt., for the defendant. 



^. 
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Akstey 
Mavnsrs* 



Although a man is conclu* 
siTelj liable for necessaries sup- 
plied to a woman while he is 
liylng with her as her husband; 
yet after a separation he is not 
liable for necessaries, on the 
ground that he has lifed with 
her^ and represented her as his 
wife, if he can shew that, in 
point of fact, they were not 
married. Monro y. De Che* 
manij 4 Campb. 215. But if 
a man marry a woman, and 
hold her out to the world as 



his wife, he does not discharge 
himself from his liability for 
necessaries, by proving a pre- 
vious marriage between himself 
and another woman still alive, 
unless he bring home a clear 
knowledge of the celebration 
of the first marriage to the 
person who supplied the ne- 
cessaries to the second wife. 
Robinson t. Nahon^ 1 Campb* 
245. But see Waison v. Threl' 
keldy 1 Esp. N. P. C. 637. 
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1818. 



Lloyd v. Sandilands, Clerk. ^D^f^* 

ASSUMPSIT for money lent and advanced, wi'fe money 
•^ ''is advanced to 

and money had and received. ^. as the 

"^ manager of ail 

institution, for 

It appeared that in the year 1807, a society purchwrng** 
or institution was projected and formed, called ll^aThereTno 
the '' Philanthropic Annuity Society/' A per- J'^^fcationS^ 
son of the name of Thompson, at the time of the the money by 

n .• ^,... , ,, «, him,the person 

lormation of the institution^ undertook the ofiice advancing it 

^c i?»A 1 A* jx i. ' ±1^ A. cannotrecovcr 

01 manager of it, and continued to act in that it back from 
capacity until the year 1813, when he retired ; ^jj^^^^^f t,,^ 
and the defendant succeeded him in that situa- institution. To 

enable ihe per- 

tion. The plaintiff, before the secession of son advancing 
Thompson^ became a shareholder in the institution, from^i.jhe 
and, subsequently to that time, advanced several SSe/fraud in 
sums of money to the defendant, for the purpose ^^ money*, or 
of purchasing for her shares therein. A great » misappUca- 
many other persons likewise became shareholders ; 
and, on paying their money, each person received 
jBL certificate or share ticket. The defendant re- 
ceived all the money paid in for the purchase of 
annuities, and handed over to the cashier sufficient 
to discharge the annual payments or dividends. — 
No banker was employed ; but the money, when 
paid to, was kept by the defendant. The trustees 
of the institution never held any meetings for the 
purpose of enquiring into its concerns. In the 
year 1816, the affairs of the society became embar- 
rassed, and it was broken up. The ledger of the 
society was produced, in which the entries were 
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1818. made under the direction of the defendant; and 

^"•^^^^^^^^ the plaintiff was therein crcidited with the monies 

^^^^ received of her, as being for shares in the institu- 

Sandslands. tion. It was not proved that the defendant had 

been guilty of any misapplication of the monies. 

Dallas/ C.J. in summing up to the jury, ob- 
served, that the action was brought to recover a 
sum af mofaey, which had been advanced by the 
plaintiff to the defendant, to be applied to a parti- 
cular purpose. The rece^)t of Uie money by the 
defe4)dant was alleged to be fraudulent, as it was 
to be appli^ to the use of a society, which was de- 
lusive. The defendant was not the projector of the 
society; and the plaintiff, instead of being originally 
induced to advance her money on any fraudulent 
representations of the defendant, yiras a shareholder 
at the time when Thompson filled the situation of 
manager, which was before the defendant under- 
took that office. The mere proof that money has 
been paid to another, wiU not entitle the party 
payiTig to recover it back ; but, where money is 
jreceived fraudulendy for the purpose of being ap- 
plied, the consideration fails. In this case, however^ 
there is no evidence of fraud having been practised 
h^ the defendant. He was not the iaventor of the 
scheme, nor was be manager when the plaintiff 
first embarked in it. The defendant has been 
proved to have received money since Thompson's 
secession ; but it was advanced to, and received by 
liim hi the character of manager, for the purpose 
of being applied to the ase of (he society. There 
is no proof of a misapplication of the money by 
him ; and if he btf liable to the plaintiff, he is also 
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Kable to every other sharehoWer. The mere cir- I8I8. 



cum^tance of the society not being able to pay, is 
not evidence on which to fix fraud on the defend- '^ 
ant. A failure of funds cannot constitute fraud. SAWDiLAinw. 
The plaintiff must prove an obtaining of the money 
by fraud; and if that had been shewn, the defendant 
could not have resisted this action with success. But 
the defendant was only a member of the society in 
common with others ; and, although he acted as 
manager, yet there has been no proof of any mis- 
application during his management. If, however, 
it was a fraudulent contrivance of the defendant to ^ 
get money into his hands, his conduct is founded in 
frauds and the plaintiff is entitled to recover. 

The plaintiff submitted to be nonsuited. 



In the course of the trial, it appeared that a Tiie mere cir- 
cheque for 2,^2/. Is. 6rf. drawn by the plaintiff^ acheque^ehig 
upon her bankers, Messrs. Ransom, Morland and ^^A.^Voi^ 
Co., and made payable to the defendant, had been ^'\ J^a/in? 

^ r J ^ receivifd pay- 

presented at that house for payment, and that mentofit,u 

not evidence 

1^300/., part of it, was carried to the account of the that the maker 
defendant, who likewise banked there, and the rer ^*^* *^ ^^ ^^^^ 
sidue was paid to the person, who presented the 
cheque. There was no evidence, however, to shew 
that the plaintiff had given the cheque to the de- 
fendant, or in any other manner to connect them 
with it. 



Lens, Serjt., contended, that as part of the cheque 
had been carried to the credit of the defendant in 
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Lloyd 

V. 

Sandilaxjos. 



the banker's books, it was prima facie evidence that 
the defendant received the cheque from the plain- 
tiff^ and therefore required explanation. 

Dallas^ C. J.— Although the cheque is made 
payable to the defendant, yet it might have been 
given to a third person, and through that third 
person might have got into the hands of the de- 
fendant. The plaintiff and the defendant are not 
by this evidence connected with the cheque. This 
is not proof of payment. 

LenSj Onslow, Serjts., and ^dam,forthe plaintiff. 

Copley and Taddy, Serjts., for the defendant. 



In the case of Egg v. Bar^ 
nett^ 3 Esp. N. P. C. 196. it 
was holden, that payment of 
money may be proved, by the 
payer producing a cheque 
drawn by him upon his bank- 
ers, in favour of the payee, and 
indorsed by the latter; al- 
though, without the indorse- 
ment, it would not be evi- 
dence* But the mere proof 



of the delivery and payment 
of a cheque is not sufficient 
evidence of a debt due from 
the person to whom it is de- 
livered and paid, unless it is 
shewn upon what considera- 
tion, and under what circum- 
stances, the cheque was given. 
Aubert v. WtUsh^ 4 Taunt. 
^93. See also Cary v. Ger^ 
fishy 4 Esp. N. P, C. 9. 
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1918. 



MissoK t;. Bahbeb^ and Others. ^ ^- 

* Dee. 5. 

THIS was an ac«iofi of treapas^ fbr brealrfng J^f^^fi b! 
and enticing the plamliff's ttpartment, and ^^^\^J^^ ^ 
taking tier geoda. The defendnita jastifted Hhe sale' beinV ef- 
trespaaa under ttie statutes IS Bliti. e. ?. and 1 Joe. profits', after 
I. c. !5. The bankmpt in this case ww a person cort°pricf,^! 
of the name of Sankin, and a notice had been *^*^jy ^^yid. 
gi^/^n by Ihe plaintiff mrder Sir Samuet Momffty'i «<* between 

* *^ • ^ .^ ^ J- ^ u- A ^- ^rf them ; but the 

aet^ of aa intention to oispfite hia trading, and Iffee- loss, if any, u 
wiae the petitioning ^veditor^s dcfbt. exclusively by 

A., if B. effect 
a sale and re- 
It appeared that Barber, one ef tire defendants^ ceive the mo- 

^^' * * ney, the debt 

was the petitienirrg creditor ; and, in order to esrtab* due from him 

lish his debt, an agreement dated the ^th of April, dent' to sup- 

181 S, was produced. The iwrbstaaceof that agree- £0^0^^^ 

inent was, that Barber bad purchased twenty-three '^ptcy against 

cases of china, whjieh were placed ki the bankrapl*s 

haxk&s for sale ; and, on a sale being eflfeeted> and 

after deducting the cost price of the china, the in* 

iefest of money, and all other mcidefntol charges, 

the profits were to be eqaaHy difi^d. The batift*- 

nip* bad sold the china to a Mr. M&rtUdck, tor the 

turn of 2000/., which he receii^d, but for wWch fra 

hadneTer accounted to J9ar^7\ Awfrff broaghtam 

action against him for it, m which he obtained iin* 

terloc wtory j ut%ment only. 

Lena, Serjt., for the plaintiff insisted, that a suf- 
ieient d^bt had not b^ established. The agr^e*' 
i»ent stipulated that the cMnft was to be sdid ea 

Vofc. I. C 
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1813. 



Marson 

V. 

Barbbr. 



the joint account of Barber and Rankin. The 
profit and loss was, therefore, to be equally divided. 
If the debt be a legal one, it must be capable of 
being put in «uit ; but here it cannot. The ac- 
count is unsettled, and is only to be made up when 
it is demanded. Rankin is to sell ; and, after de-^ 
ducting the cost price, &c. the profits are to be 
divided. The agreement, therefore, shews that 
Barber could not maintain an action at law : his 
only remedy is by a bill in equity for an account; 
and, consequently, the debt is not sufficient to sup- 
port the commission. Neither does the interlo- 
cutory judgment alter the case. A final judgmeat 
would have constituted a legal debt ; but an inter- 
locutory judgment is followed by a writ of inquiry, 
by which alone the debt is ascertained. No ad- 
justed sum, nor any agreed balance, is shewn. 



« 
\ 



Vdughan, Serjt., contra. The agreement only sti- 
pulates that Rankin is to sell for Barber. Rankin had 
no interest in the china. It belonged to Barber, al- 
though it was in Rankin's hands. Rankin sold it 
on the account of Barber. The net profits were 
to be equally divided between them : hut Rankin 
vms, not to be liable for any loss; such loss was to 
be borne exclusively by Barber. To constitute a 
partnership, there must be a participation both in 
the profit and loss of the adventure. A right to an 
equal division of the profits was only a mode of 
re^muneration to Rankin. He cited Hesketh v. 
Blanchard, 4 East. 144. 



Dallas, C. J;-— Rankin received of Mr. Mortldck 
2000/., and his share of it is only a moiety of the 
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profit. The surplus, therefore, is clearly a debt 
due tp Barber. A debt upon an account, though 
not liquidated, or a sum awarded by arbitra- 
tors^ is a sufficient foundation for a commission {a). 

The plaintiflF bad a verdict. 

Lem^ Onsldw, Serjts., and Andrews, for the 
plaintiff. 

Vaughan, CopUy, Serjts., and Campbell, for the 
defendant. 

(a) See W/utmarsh's Treat, on B. L. 36. 
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Marson 

V. 

Barbeb, 



^See Dry ▼« Boiwell^ 1 Campb. 
329. WUh^.SmaU^lh.^n.n. 
A debt due from one partner 
to another, if above 100/., 
where the accounts have not 
been adjusted, is not a snffi- 
cieot foundation for a commis- 
sion : but Lord Eldon thought 
.that had the partnership been 
determined, and had the solvent 
partner paid A\ the debtis, a 
commission might have been 
supported. £z parte Nokes, 
2 Mont. Bt. Laws, 148. And 



in a late case, Where the petii^ 
tioning creditors had all been 
in co-partnership with the 
bankrupt, in a contract to sup- 
ply provisions for the use of^ 
the navy, arid the affairs of the 
partnership had not been set- 
tled, Lord Ellenborough ruled 
that, if the petitioning credi- 
tor's debt did not arise out of 
the partnership concerns, it 
was good. Windham v. Pater • 
MU, 1 Starkie's N. P. C. 144. 



C2 



so GAsm AT am priu^^ c.?. 



¥m^m TuR^E^, Bart.^ th Turner ai\d Qttrer9,. 

Deo, 7, 



actr*T** *" ^'1 WHIS wafi^ an aetien fep a eonspmay in ksuing 
conspiracy in JL a commission of lunacy to enquire of the 
miM?on 0/°™" plaintiff's sanity^ which was afterwards superseded. 

lunacy, malice 
and a want of 

SiSm must be ^ witness, eaHed en the part ef the ptaintiff, 
proved. On proved, that, about the time the commission was 
^rant of proba- issucd, the plaintiff was seized with a fit of ilbiess, 
lic^e maT be™^ which was fnHowcd by a depression of spirits, and 
IdtSougil ^ex- *^^' ^'^ medical attendants considered it necessary 
press malice jq place him Under the care of keepers. 

be proved, *^ *^ 

some slight 

wanf of proba- Daljlas, C. J.— Id tMs casc, any inference of 
beViven*™"*' malicc is excluded, and a probable cause is proved. 
The course of things is, therefbre, interted. If 
the j^aintiff litacjl prpved a total want of probable 
cau^„ iW^Uce W^i Ipte implAe4. 3ut here no want 
of p«oJmb]e oftUAe is> shewn ; su^d it haji lieen rule4 
by the htte Mr. Justice Le Mcmi^'y that, aljbhough 
express malice be prored, some slrght evidence of a 
Vijajnt of probable c^u^e must be given {a). I think 
ib* p!»ii^iflf nwst ^ c^Ied. 

Pfainliff Bonsijiit^d^ 

Lens, Copley, Serjts., £^nd G. W. Marriott, for 
the plaintiff. 

Vlaughan, Serjt., and Hutchinson, for the de* 
fendants. 

(a) See Incledon t. Berrt^^ cited in Selw. N. P. (4lh ed.) 
996, n. 2. I 
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fTlffIS Wtti fM ^Mtknii hfitu pt^^i tigAMrstlM Jl^^i^'^Wji 
stalments. mAi^ittSt 

«n wnSciiMt 

payable on the 4tb of ttittl !M«»ntIl; TIM dKy# W ^ce'uftSii 

payment, of "the other instalments were correctly 

HMtwI. 

Ooptwfi Stiji.i h» life defiAidMt) ^ukM, tMt 

Vaughan, Serjt, contra. The day for payment 
MP tbe iMtttlikMft has iMIBed. 1%l fHm««tfe, tli%re- 
fore^ is not material. Tiie days on which 4^ Mhfi* 
instalments are payable^ are correctly stated. In 
4Mer to tmdgt tte Ml|}€^idci nvtfilitfle, Ua IfMtru- 
ment declared upon ought to appear to be different 
from tMt IWdMtd ih MrMMiGlt. 

Dallas^ C. J.— -The distinction is between an 
aHegM&on •f tfib«tt4iG«, im4 onk «€ ^MMriptibn. 
tUfe lattei* MdK ht «SMtiy pftmti ; bfft it MifBeefc 
itt\ie fUtfUet i>« f)Y6>^d sfi'feWtktit«3l^. t^ik iii ^ft 
altegatidn ^ descwptlan. 
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jF. PoUock, on the same side, then contended, 
,„ that the note mi^ht be used as evidence under the 

Wells 

^^ money counts. Between the original parties, debt 

GiRLijfG. is maintainable ; and, therefore, as a privity exists. 

If by iSnuon of . i i i ^ ^i /a 

the mu-de. resort may be had to the money counts. A promis- 
prao^i^^^ sory note has been repeatedly admitted to prove an 
SS^tidn'the*' ^^^^"'**' stated, and a promise to pay on that cobnt. 

plaintiff is pre- 
cluded from 

recoTering DALLAS, C. J. enquired whether there was any 

whetha'ltb!^' case, in which, where the instrument was imper- 
SS^th^money *^^*^^y djescribed, it had been admitted as evidence 
c«uiit8. under the money counts ? 

jF. Pollock, having answered in the affirmative, 
the Chief Justice reserved the point ; but it was 
admitted, that there was no original consideration 
moving from the plaintiff to the defendant, and that 
no money had passed between them. 

I 

The plaintiff had a yerdict, subject to the point 
reserved. 



Vaughan, Serjtj and JP. Po/tocAr, for the plaintiffl 

• • • • 

Copley, Serjt., and JBay^, for the defendant. 



• • 



III an. jetton at the suit- of 
the payee of a bill against the 
drawer, and in an action at the 
siiit of the payee of a tiote 
against the maker, the count 
for money lent is proper, the 
instruments themselTOS being 
eyideuce of money lent by the 



payee to the drawer of the one, 
and maker of the other. Gierke 
▼. Martin^ 2 lid. Raym. 758. 
Gromi Y. Vaughalny 3 Burr. 
1525. Fi^Lord Ellenbaroughy 
in Marshall y. Poole^ 13 East. 
100. BasfU^ on Bills, (3d ed.) 
163. So an indorsee may re* 
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cover under the count for mo- 
ney lent in an action against 
his immediate indorser. KeS' 
seboToerY, Tims^ Bayl. on Biil^ 
164. ft. 6. And in an action 
against the acceptor at the suit 
of the' drawer of a bill of ex^' 
change which is made payable 
to 'hiS) (the drawer's) owti, 
order, th^ bill is evidence under 
the CQQDt for mpn^had,and 
received. T^ompsany, Morgan^ 
3Campb. 101. But in general, 
the payee or holder of a bill of 
exchange, in an action against 
the acceptor, cannot resort to 
the count for mofi^^poff/. Gib' 
son V. Minety 1 H. Bl. 602. 
Indeed the rule does not seem 
io apply, where there is no 
privity between the plaintiff 
and the defendant, as between 
the indorsee and acceptor of a 
bill, and the indorsee and the 
maker of a note, between 
whom, if the plaintiff cannot 
succeed on the count on the 
bill or note, and there be no 
express promise to pay the 
amount, the common '. counts 
are usually of no avail. John' 
ton V. CoUingSf I East. 08. 
Barloto v. Bishop^ Ibid. 433. 
JJoule V. Baxter^ 3 East. 177. 
Wa^nham v. Bendy 1 Campb. 



175. Exon T. Russell^ 4 Maul. 
& Selwyn 505.— Where a bill 
or note is not properly stamp- 
ed, the plaintiff may, if he has 
evidence of Xhe consideration 
passing from himself to the de- 
fendant, and cAints in his de- 
claration adapted to it, as in 
the case of.gpods sold^ money, 
lent, &c. give, evidence of that, 
consideration, and recover on 
those counts'; Tor, though the 
instruifoeirt Is Void, the law im« 
pliea a promise to pay the mo- 
ney due on the consideration* 
Alves V. Hodgson^ 7 T. R. 
24 1 . Wilson V . Kennedy^ 1 Esp. 
N. P. C. 245. Tyte t. Jonesj 
1 Elast. 58. n. (a). Brown v. 
Waits^ 1 Taunt. 353.— To en- 
title a plaintiff to resort to the 
common counts, In order to 
supply the omission or defect 
of the count on the bill or 
note, it is necessary that the 
particulars of his demand 
should state the consideration 
of the Instrument. Wade v. 
Beasle^j 4 Esp. N. P. C. 7. 
Selw. N. P. (4th edit.) 354. n. 
62. And the demand should 
be noticed in the counseFs 
opening of the case on. the 
trial* Paterson v. Zachariah^ 
1 Staxkie's N. P. C. 72. 
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Hie p«^^ rriHIS wait an action of trover. It appeated in 
4e^^ tramng, X efufencci^ thai tlie goods for which Che action 
S^faSptey, ^M brought, were m the vimble possessioti of the 
^v^ty toe pbinti[rB mother, at the time when she became a 
§ie^cOTS«?^ bankrupt; and that the defendant, being appointed 
lion, and the solo assignee uoder the commission against her, had 
under it, m » taken possessiOtt of them as being part of her ef- 
drf^'d^ui*^ iects. On the record, it was not stated that the 
J2SjSS?onSe defendant cfeimed any title to the goods in ques- 
Tided'no^nol *^^°' ^ assignee ; and no notice had been given to 
tice under Sir dispute the proceedings under the commission. 

ntilhfB act, 

sstf rio/has Cbpfty, Serjt, for the defendant, put in the com- 
toM>S^tift ^ mission of bankruptcy, and proceedings under it, 
for the purpose of proving the petitioning creditor's 
d^t^ the trading, and the act of bankruptcy. 

OnslmB, Serjt., amtr^t. The statute 49 Geo. 3. 
c. 191. 8. 10. makes the proceedmgs under the 
commission evidence in those cases only where the 
plaintiff or defendant sues, or is sued, m assignees 
and that fact appeal's upon the record. But in this 
case it doe» not appear from the record that the 
defendant claims title to the goods in question ad 
assignee ; and, therefore, the petitioniiag creditor's 
debt, the trading, and the act of bankruptcy, must 
. be established by the same evidence as was neces* 
sary to be adduced in support of them before that 
statute passed. 
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Copley^ Serjt. It has been decided that the sta- itl8» 
tute applies^ although the defendant is not described 
to be assignee on the record (a). ^^ 



Dallas^ G. J. admitted the commission and pro- 
ceedings as evidence. 

The defendants had a verdict. 
OmlotDj Serjt., and Barry, for the plaintiff. 
CopUn/, Serjt., and Sarrdw, for the defendant, 
(tf) See Simmonds v. Knight, 3 Campb. idi. 
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ADJOURNED SITTINGS IN LONDON. 



Thvrtday, KnIGHT V, MaRTIN. 

Dec, 10. 

S'th^** A SSUMPSIT. It appeared in evidence, that 
plaintiff serves JLjL the plaintiff was the lessee of otie Shirley , 
with notice to of premises in Bell-court, Bermondsejf ; and that 
sttntlShu on the 14th of Jtfcy, 1804, he assigned all his in- 
S^wSchbofh *^^®^* ^" *he premises to the defendant, for the re- 
partics claim sidue of the term orifi^inally granted. The premises 

the same in- . P . 

terest, it is not being allowed to become dilapidated subsequently 
the jfiamidff to ^0 the assignment thereof to the defendant. Shir- 
\u^oi^oi ^T ^^y ^^^^ ^^^ V^'^^^^ ^'^ covenant to repair 

1J**!"T°' ^y contained in the original lease, and recovered a 

the testimony , , o ' 

ofthesubscrib. verdict and judgment against him, which was sa- 

insT witness * »» o kj 

AUier, where tisfied. The plaintiff thereupon brought this ac- 
we^adveree?^ tion agaiust the defendant, with a view to reim- 
burse himself the damage which he had sustained 
in consequence of the satisfaction of the judgment 
recovered by Shirley. The assignment by the 
plaintiff to the defendant was indorsed on the ori- 
ginal lease; and it was a mere assignment of the 
interest of the^ plaintiff, containing no covenant 
whatever on the part of the defendant. The action 
was. founded on the implied undertaking to in- 
demnify the plaintiff against any damage he might 
sustain by reason of the non-observance of the 
covenants in the lease. The defendant took pos- 
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session under the assignment ; the plaintiff's 
counsel having, on the production of the Iraseby 
the defendant, in pursuance of a notice for that 
purpose, proved only the execution of the assign- 
ment, which was indorsed upon it. 

Cop2ey, Seijt., for the defendant, insisted, that 
the plaintiff must prove the execution of th^ ori- 
ginal lease, by the testimony of the subscribing 
witness. 

Pell, Serjt., contra , submitted that the assign- 
ment indorsed on the original lease sufficiently ad- 
mitted its execution, and that the necessity of actual 
proof was thereby dispensed with. 

Dallas, C. J.— Where the instrument comes 
out of the possession of a party who claims the 
same interest as the plaintiff, by whom notice to 
produce the instrument is given, there I think it is 
not necessary to call the subscribing witness to 
prove the execution of it. But, if the interests of 
the party producing, and of him who calls for the 
production, are adverse, the execution of the deed 
must be proved in the ordinary manner. 

Pell, Serjt., then contended that, as the defend- 
ant must claim under the original lease, in order to 
render the assignment effectual, the interests of the 
plaintiff, and of the .defei^dant, were similar. In- 
deed, the defendant, by taking possession under the 
assignment, impliedly admits the existence and 
« validity of the original lease, which admission must 
necessarily operate as a dispensation with the 



ISIS. 



Kniioht 
MAiunk. 



\ 
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ISIS. fiUmtfUy of aotual proof «f its dufe execution » This 
^'^^^^'^^ oflBe iatity be as^imileted to actions en bills of «x- 
Kirioiit chan^ in which the handwritings of a Bubsequeat 

MMiMttk party admits that of persons who were previously 
parties to it. Here the defendant derives his in- 
terest in the premises under the lease ; and as the 
lease conies out of his possession^ tkiB ^eoution of 
it need not be proved. 

D^ALtAs^ C. J.— It das been held^ that if, in com- 
pliance with a notice to produce an instrument^ 
the instrument which is called for be produced^ yet 
that the party calling for the production of it is 
bouild to prove its exetution^ notwithstanding it 
comes out of the possession of his adversary, fiut 
this rule applies only lo cases where the interests 
of the partiies are adverse ; and even then it is at- 
tended, in its application^ with a hardship^ since 
the party catling for the production of the instru- 
ment may be ignbratit ot thi name of the subscrib- 
ing witness. Whc^re^ bdwever^ both parties claim 
similar interests under the instrument produced^ 
the execution of it in that case need not^ I think, 
be proved. Ilere the plaintifif cllums under the ori- 
ginal ]eMetrotn Shirley; and the defendant, through 
the assignment, claiitis under the same lease. 

f h^ Chief Jttsticfe, howe:**!*, allcwfed tb6 sub- 
scribing witdeM «d be s6nrt fdt; but thfe pkintif 
tiot beitig {yf epaitd with & ititti^s to pfb^6 the 
jdlgmMft iMorded by BhM^, trad ntftusuited. 

PeU^ Se^t., and 0»)iijr»i> iai Ortf ^^Aiatiff. 

Cople^f, Se^t.^ and Mackenzie^ for the defendant. 
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See Rex Ym MiddUzosfy 2T. 
R. 41. Bozoiesv.Lttngworih^j 
5 T. R. 366. Id t^e above 
cases, it was laid down %s a 
general proposftfon, that the 
prodactioD of a deed by the 
^^eise iparl}!). in pwraoaACt of 

persec^ed the n^i^ssijty of call* 
ing the 8ab9Cribjqg witqess in 
order to prove its execution. 
Tie aatiiority •# Aese cases^ 
howeyer^was denied,altogether 
in Gordon ▼• Secretan^ 8 East. 
548. In that ci^e it w^ d.e- 
cided, that if a party to a suit, 
hi pursuance of a notice, pro- 
duce an instrunent executed 
^ liBMeie^ ]lf t tiiM thfl ptrty 
fifing tM <kQ]tlce) thenjig^ a» 
stC^Qg^f ^ the lostcuni^eiK^ is 
boi|nd t9 prove its execytion 
in the ordinary manner by tha 
IsslinioDy of Hie sfiftseribrng 
milucwu S^Q abe (KsAircliH^ 

S, ip. ^ut ike KnUji 83 tbus 
\a\d down, has b^en narrowed 
and restricted by the d^ter- 
mmatiou In the recent cftse 



of Pearce t. Ho(^r^ 3 Taunt. 
60. The rule there establinhed 
appears to be this. When a 
party to a suit^ in compliance 
with a notice, produces an in- 
strument to which he is a party, 
and unjder which he oiaipM^ a 
beneficial vitere^, it will n^t 
he iucmnheot upo« th^ ^th.Q^ 
p^rty, even though a strang;er 
to the instrument, to call the 
attesting witness to- prove fis 
execution ; but In other eases 
the execution must be regularly 
prot^ by the p^rtjf who offers 
the instrument, as part of his 
evidence in the cause. — The old 
rule, which was eeFtaWisbed ii| 
the at» of Res t« Miilfikwjf^ 
m^i^^y ^#ad^reditull9ecesser]f 
to c^ll tt^e s.ubjscrlluiig witqQS§, 
where the instrument was pro- 
dViced by the opposite party ; 
and, therefore, \rf eq the? pro- 
dttctioA ol the v\^vm^^% ^ 
ap^efiiei^ta b^ iRi^d«)lftsil^ vi 
evii.(jle9(;?, as. for M?ant of a 
sta^ip, it coyld not be receiv- 
ed. Doe V. Itore^ i Rp. N. 
P. C. 794. 



i»a 



Knight 



so CASES AT NISI PRIUS. C. P. 

1818. 



Saturdup, Clarke, Esq. v. Earnshaw. 

Dee. 1«. ^ ^ 

A watchmaker A SSUMPSIT. The declaration stated that, 

IS bound so to " /^L 

secure pro- XIL in Consideration, the plaintiff would deliver 
mhuEwTdsin to the defendant, who was a watchmaker, a time- 
tead^^M to*^* jpiece to be cleaned and repaired by him in the way 
protect it q( jjig trade, the defendant undertook to take rear 

ugainst de* 

predations sonable carc of it. 

that may be 
condmitted by 

his Employ! ^'^ It appeared in evidence, that the defendant was 
where ^If? en- ^ watch and chronometcr- maker, and that the 
(who^wafi plaintiff had entrusted to him a chronometer or 
chronometer time-picce to be repaired. The defendant had in 

maker,) with a , . '^ / /• , /. w^ i 

chronometer his scrvicc a person of the name of Warren, who 
mkd^B^suffei^ was eighteen years of age, had been well recom- 
to skiV^n^the Kic^^ded to him, and always slept in his shop for 
Ae^chrono'me^ the purposc of protecting the property in it. On 
^f«* 7^ depo- the night of the 23d of February, 1818, Warren 
held liable to stolc the chronomcter In question, together with 
▼^ue, B.»s ser- somc watchcs, of which a part belonged to the de- 
•toien^r'^d fondant, and the rest to persons who had employed 
wiJen'Setteft ^^™ ^^ repair them. The articles stolen were de- 
^as commit- posited in a drawer, which was affixed to the shop- 
pos'ited his board, and which was locked ; but the lock of which 
in a^re^se- had been forced. The defendant had, in a recess 
SanSiirt L ^^ his shop, an iron chest, in which watches belong- 
which the ing to himself, of the value of several thousand 

chrpnometer ° 

was left. pounds, were locked up ; and which chest had not, 

and could not easily hav6 been broken open. The 
outer doors and window shutters of the house and 
shop were properly and securely fastened. Se- 



MICHAELMAS TERM,. 59 GEORGE III. 31 

veral watchmakers proved, that it was invariably 18I8. 

their habit to lock up at nighty in an iron safe, or ^^^^^^^^ 

in some other place of equal security, all watches, i-arke 

whether belonging to themselves, or in their custody Earnbhaw. 
for the purpose of being repaired. 

Pell, Serjt., for the defendant, contended that, 
under these circumstances, the defendant was not 
liable. He was under no obligation to deposit the 
chronometer in his iron chest. The question to 
be considered is not, whether the defendant might 
have taken greater care of the chronometer ; but 
whether he has taken due and reasonable care of 
it. If the defendant shall be held to have been 
negligent of the plaintiff's property, the criterion 
of the liability of watchmakers and goldsmiths, for 
losses of this description, will be, whether they 
have or have not kept iron chests, in which they 
have deposited the watches or jewels entrusted to 
them. The circumstance of the chronometer being 
stolen by the defendant's servant makes no differ- 
ence, .since that will not render the defendant liable 
for the loss, unless it be shewn that there was gross 
negligence on his part. Finucane v. Small, I Esp. 
N. P. C. 315. If the defendant in this case be not 
exempt from responsibility, no shopkeeper can be 
pi'otected, notwithstanding he may hire a watch- 
man to protect the property during the night ; be- 
cause he will not only be bound to secure it against 
a robber without, but likewise against a thief 
within. 

Dallas, C. J. was of opinion, that the defendant 
was bound to protect the property against depreda- 



32 



CASiS AT NISI FRIU% C. P. 



1818. tions from those who were within the home. He 

^'^^^'^^ had taken care of his own ]^operty^ by locking up 

^" and securing it. The servant in this case had 

EiursHAv. been improperly trusted ; and the defendant wm 

guilty of gross negligence in leaying bini in the 

care of the goods. 

The jury found a verdict for the plaintiff for b6L 
Lens, and Blossett, Setjis., for the plaintiC 

Pelt, Serjt., and Chitty, for the defendant. 



■^^••^^•••■■v" 



I <■ 



The bailmeDt, in thk ei^e, 
beiag beneficial to botli parties, 
the bailee 1943 ooly ajiswerable 
for erdinary, and not for slight 
neglect, which is the omission 
of that degree of diligence, 
tned by very circnns^t and 
tkovghtbl persons i«. securing 
theif oi^Q goods, and for the 
OQiifisien of which he would 
have been liable, if he alone 
had derived benefit from the 
bailment. Jones's Law of 6MI- 
mcnts, 119i. Biijt in the cae^ 
of a workman for hire^ or«- 
diBjary hazard alone is not the 
limit of his responsibility ; he 
18 bound so to exert himself as 
to proBerre the thing balled^ 
from anj inexpected daoffer y. 
to which it may be exposed. 
Leek Y. Maestaer^ 1 Campb. 
138. Of a warehouseman 
raisonable and common care 
o^ any oommodity eatmated 



to hi« charge is exacted.-*- 
Cmliff ▼. Damerty Peake^i 
N. P. C. 114. But a dlflEereat 
rule applies to a bailee wiihoui 
reward; with regard to such 
a bailee, it has been decided,, 
that the law only raisee a pro* 
mise^. on hia pari, not grosst^i 
to neglect or abase the thing 
bailed. M^on y. Coek^ 9 
Stra. 1099^, And even that, 
it has been said, k not exacted, 
if the bailee eomsiit a gfoss 
neglect ki regard to his own, 
goodjs, as ^ell as those bailed, 
Jones's Law of Bailments, 47, 
However, in a recent case, it 
was held that the captain of a 
▼essel) who carried the gooda 
of another, thoagh not Itr hirey 
was bound to take proper and 
prudent care of them. Nelson 
Y. MactfUosh^ 1 Starkio'a N. 
P. C. «37. 
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Armstrong and Another v. Baldock^ Esq. Saiwday, 

Dec. IS* 

ROVER for certain household furniture. • if an align- 
ment be made 
ofhonsehold 

The defendant being Sheriff of the county of ^S^i^J^oT*"* 
Kent, he on the 15th of August, 1818, by virtue continueinthc 

« ... t * i* \^ . possession of 

of a writ directed to him, at the suit of Francis it, it is not pro- 
Patten and Thomas Brisley, made his warrant to an^lxecutfon, 
his officer to levy 30/. of the go'ods of one James freL"?oVthe 
Nicholas. The officer on the l7th of August fol- J^X^/^^^^^^^^ 
lowins:, entered under the warrant, and levied upon were notori- 

° , . ous. In sacn 

the goods in question, which w^re sold for 28/. is. cases, the no- 
It appeared in evidence, that on the 13th of May, dianxeof pos- 
1817, Nicholas had by deed assigned to the plain-' *3„"to'*^e 
tiffs, as trustees, certain leasehold property, his ascertained. 
stock and implements of trade, and also the pro- 
perty in question, for the benefit of his creditors. 
One of the trusts of the deed was to sell the pro- 
perty ; and when sold, the produce was to be rate- 
ably divided amongst those of his creditors, who 
should consent to come in under, and should exe- 
cute the deed. There was b\s6 a proviso in the 
deed, reserving to J^icholas the right of using and 
occupying the property assigned, as his own, until 
March 1818; and on payment of ^00/. that right 
wa« ta continue until March 1819, with a power of 
extending the right to March 1820, on similar 
terms^ . Nicholas, however, had not paid the 200/.^ 
although he was solely, and in the uncontrolled pos- 
session of the property at the time the execution was 
levied. The collectors of the king's taxes, and of 
the poor rates, proved that Nicholas Apprised them 
of the assign meni sometime pretiofisly to the exe- 
VoL. I. D ^ 



AsifSTROirG 

V. 



3* CA§ES AT NISI PBIUS, C. r. 

I8i8f CQlion being levied ; bal no other witnesses were 
called to establish its notoriety. After the assign- 
ment Nicholas chang^ his place of abode ; and^ 
Baldoce. having b,roaglit the goods in. ^u^tioa to ^ ^g^ 
residence, they were there seized. 

Blossett, Segt., for the iIiefen<)ajM. This deed ip 
a gross fraud npoo all tbosfi creditors who did m4 
" accede to its prQvisions. The law will annul sqpk 
an instrument. Hefe there is not only no pret^iici^ 
for contending tbajl the plaintiffs t0ok ppssiessiiM 
of the property as^ig^ed to them ; bs^t the diry^ 
reverse is in evidence. To t^ appearwpej the 
property continuied to belong to NichaliHi, notwUlp^ 
standing the ^issignment of it by ham. The pl^jp«> 
tiflGs, instead of taking possession, and exi^utiag 
the trusts of tbe deed, suff(?r Nicholas to r^tmn 
possession in contravention of those trqsts. Thf^ 
deed its^If> therefore, defeats their dfiiin. If UiQ 
terms of the ^eed had been pursued, no can^ of 
action would have arisen, because the prxipc^fty 
tvould have been sold. It is impossible to say, that 
the trustees have a possession of the property^ 
whilst Nicholas is peripitted to remain in the po4* 
session of it. This deed cannot be set up agaiqsi 
^ lawful jpreditpr. 

Lens, Serjt., contra, contended, thftt it ww sipf-^ 
ficient, if the possession were eonnistent with the. 
ol:yects of the trqst. Here it was not intended. tlifi^ 
the trustees* should t^ke possession . 

Dallas, C, J.— In all cases of this descrlpUoPt 
the notoriety of the change of possession, vk thp. 
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qtfe8Ciont>Ti which thie validity or invalidify of the! 
assig^nment depends. Here Mckolas brought the 
fornitujre from bis former residence ; and h^ alone^ 
from the time of the assignment^ until the seizure^ 
efxeroised acts of ownership over it. Indeed^ it 
could not be predicted from appearances^ thcit any 
oth6r person than himself was the proprietor of the 
properly. Generally speaking, according to the 
case of Edwards v. Harhen{a), the possession 
must btf immediate^ that is^ it mast accoiffpany and 
foHbW thfe deed. Where, however, the deed is not 
an absolute, but only a conditional assignment, the 
assignor may remain in possession, until the con* 
dition be performed ; but if the condition be not 
performed, the possession became^ absolute. 



1818. 



V. 



The jury having found that there was not a no- 
toriety of change of possession, the defendant had 
a verdict; but the Chief Justice reserved the point 
which was made by Zens, Serjt. 

Lens, Serjt., and AdolphuSy for the plaintiff. 
Blo$8eU, Seijt, and Denman, for the defendant. 

(a) 2 T. R. 587. 



WootBuim and Another v. 
BsUodCy Esq. ThiB was also 
HB action of troter i^ainst the 
8a«i0 defendant in his character 
of sheriff of the county of 
Kem. 

The tacts of the case were 
tkOies— ^One 7%omaf Fozoier^ 



Monday, 
Oec, 14. 



who resided at Plumpgtem/j Where goods 

had on the 12th of Jprii, are sold by 

,^ - . « . . , .«* iMibhc auctiou, 

1817, assigned to the plaintiffs and the seller 

as trustees, all his effects upon after a 6onfl/Wc 

... . r sale, 18 allowed 

trust to sell them, and when to continue in 

sold, to apply the produce to the possession 

.,.,*. 1. L J J of them, they 

the satisfaction of the demands cannot lie 

of those of his creditors, who *alten in exe- 

- , cution by one 
of theMllers' creditors' who was present at the sale, since the triinsfer Ms open and no^ 
tQri«u4| and there was a good considera^on to support it, 

' D2 
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came in ander the deed. On 
the 1 5th ' of Jprii following, 

Aemstronc the prbpertj of Fowler was ex- 
V. posed' to sale by public a action, 

Baloock. pffrtaantta the triMt . for sale 
contained in the deed^ and at 
that sale Fowler attended, and 
personally bid for, and par- 
chased seTeral of the lots. — 
Fowler not being able io pay 
for the goods, which he had so 
{Mirchased, they were again pat 
up to sale in the month foJlow- 
ing, apd resold. Publicity was 
given to the first sale, viz. that 
in April handbills and cata- 
logued were circulated, and dis- 
tributed ; but, in the catalogues, 
the property was represented 
to belong to Fowler^ The 
plaintiffs had allowed Fozcier 
to retain the possession of the 
goods, which were the subject 
of the present action; and with 
them he removed, after the 
sale in jtpril, to Woolwich^ 
where he carried on the busi- 
ness of a baker. Fowler hay- 
ing on the 9th o( Juncj 1818, 
become indebted to one Mat' 
terson for money lent, he gave 
him a receipt, which . receipt 
purported that the money lent 
was for the goodwill, inteiest, 
stock in trade, furniture, &c. 
belonging to Fowler ^ as a 
baker, at fVoolwich* On the 
10th of the same month a war- 
rant of attorney was given by 
Fowler for the sum mentioned 
in the receipt ; and on the 15th 



of that month, execution 
levied. Malterson attended at 
the sale in Jpnl 1817. 

Vttughan^ Serjt, for the de- 
fendant. It is a generil>prin<^ 
ciple, that if the assignmeol JM 
absolute, and there be. no con- 
dition in the conveyance^ the 
possession of the property as- 
signed must be delivered im- 
mediately on the execntion of 
the ass^nment. Hdre tht 
plaintiffs have permitted Fom» 
ler to remain in the possession 
of part of the property assign- 
ed ; which permission having 
enabled him to obtain a dela- 
sive creditj the deed becomes 
fraudulent. If publicity had 
been given to the deed, and it 
had been provided that Fowler 
should remain in the posses- 
sion, by his remaining in p6s« 
session, fonsi&teutly with the 
provisions thereof, the deed 
would not have been invalidat- 
ed. And even although no 
such provision had been made, 
if the plaintiffs had permitted 
Fowler to continue in the pos- 
session for a reasonable time, 
until an opportunity offered of 
disposing of the goods,^ that 
might have been consistent 
with the proviso for sale con- 
tained in the deed. But the 
plaintiffs have allowed an un- 
reasonable time to elapse; and 
twenty years hence they might 
stand apon the same ground as. 
that upon which they now en- 
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JMTODr .to support their claimi 
The diBbt of Maii€r$en was 
(»ntractBd tubsequently to the 
9xecQtioD of the deed of as- 
signiQeDt 4 and, ^erefore, no- 
tijce of that deed cannot' affect 
hioi* * Here Fowler was per- 
nkted.to remain in tlie potsek- 
kloo.oltl^e goods; and, in the 
Iranafer of chattels, the no« 
torletj of the transfer is thd 
wdf evidence of the change, of 
pwperty. 

. .XtfUM, SeijL) conirij. con* 
tended, that there was no fraud 
tbewQ, and that therefore the 
deed was not isTalidated.^- 
Matier»<mj hj. being< present 
at the 0ale, must be presomed 
to haTQ .known that the pro*: 
party did not Miong to Fo»* 
kr; siiice Fooler bid openly 
for the pnrchase of sereral lots* 
DalulMj C* J.-*-tIn this case 
the goods were publicly sold 
by anction. As a general pro* 
position itb not true that the. 
possession of godds prores the 
ownership in them. A pur- 
chaser of goods it a public auc- 
tion^ where the sale is open 
and notorious, may permit the 
. sietUer tp refrain in the posses^ 
sion of the goods purchased. 
In transactions of this sort, 
howerer, secrecy is a badge of 
fraud ; but it does not of itself 
prove fraud. Here the pro- 
perty is exposed to sale, and 
there is presumptire notice that 
it belonged to the trustees. — 



BALDOfllt. 



The sale too being open and IBXS, 
notorious, ^here was a suffi* ^>^\^^ 
cient change of possession.-*- Armsthoii A 
The two requisites, therefore, 
concur in thi& case ; vh. a no* 
to rioos change of possession^ 
which operates as noUce to all 
the world f and a lawful con* 
sideration which ezcludeiany 
idea off rand. 

The jvry found a terdict for 
the plaintiff. ' 



The- rule laid down in the 
case of Edz»ardi t. Haithen is^ 
that in cases, where the as^n* 
ment or bill of sale of chattels 

• 

is absolute, possession must ac* 
coifipany and follow the In* 
strnment, otherwise it will '1)6 
fraudulent and Toid in poiht 
of law 4 but where the con*" 
Teyauce is conditional, the* 
vendor's continuing in posses*' 
sion does not avoid it, because, 
by the terms of the convey* 
ance, the vendee Is not to have 
the possession until he has per* 
formed the condition. But from 
the case of Hoffman v. PUtj 
& Esp. N. P. Gi 25. it should 
seem that the want of posses- 
sion, in the case of an absolute 
assignment, is not such a cir* 
cumstance, per «e, as makes 
the transaction fraudulent ; it 
is only indicative of fraud ; 
and, therefore, a question (pr 
the jury fo decide. See also 
Reed v. Blades^ 5 Taunt. 
213. And although the rebu 
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AKMnsoxa 

V. 



tioD of debtor and creditor 
sabsist beiweeo the former 
owaer and tbe pardiaeer of 
goods; yot if the purchaser be- 
come the proprietor of the 
goods imder a cegalar bill of 
tale from the aherif;tbe goodf 
are protected agaiost a «ibte* 
qwant eaecoiioe, noAwttiulaBd- 
iug that after the bill 4>f sale, 
and liMtil the execMUioo is 
leried, the former owner be 
permitted to cootiBue in the 
possessiiin of them. KM t. 
JttmUnio^ 2 Bo«. 4 Pal. 69. 
Ladj 4nnM4 ▼. Pk^^ 10 
Vef« 1,99^ Wmmt T. Birch^ 
4 Taimt. $33. S. P. And the 
doiior't cipntinoance io tke 
poaseisioo of the goods which 
tpiTA the sojbject of the doaa- 
tioa is u0i in $\l cases :a laark 
of fraud j as where a donee 
l^nds his donor qM«ey to bnjr 
them ; and, at the same time, 
t^kes a biU of sale of tjiem for 
savoring th# fponey, the bi)l of 
sale is not fraudnlent. BolL 
N.P. 2j^8. JNisither does the 
rule in Edwm!il0 r. Harbenj 
apply to ^ case where the 
actui^ proprtotor of goods comi> 
mits the cnstpdy ^f them to a 



third person, to whom they 
did not origioally belong**^ 
Dmmm t. Woody 3 Tbiint* 
256. The Botonety of the 
transaction, also, will legaiiae 
a transfer of goods, althongh 
no actnal possession be taken 
of them by the tians fer s ee, bet 
the former owner be pennltled 
to remnin in the possession of 
them. Thgfm^s case, S Hep* 
80. lOddr. SUnMt$om^ 2 9Mb 
& Pul. 61. Leonardo* Bukety 
1 ManL ft 8elw. fbl. BiU in 
cases wheie pesMsslon is «•»' 
eessary io be taken, tke change 
of possession meet be oem* 
plete ; and, theiefoie, a joM 
possessiee with the assignor la 
insufficient, (fV9r4aiiyr.SiMkf 
I Campb. tU. PagM t. 1^* 
ckmrd^ 1 Esp. N. P. G. SOS t) 
unless such a possession be 
bamiJUh. Beni^r.Tk&rmhili^ 
7 Taunt 149.--A bill of sale 
of goods, supported by a vale* 
able consideration, is tnttd as 
between tke paitfes to it, and 
against a creditor with whose 
knowledge and assent it was 
giwn, althongh It is unaccom* 
panied with the possession.—- 
Siecl V, Bromn^ 1 Tkunt Wl. 
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Swain v. Morlanh, Esq, ^^^il\ 

11N thb MtioA the ^tt^Ation w^, wftethe^ a Writ Q««>*«i ^be- 
. lif «ltttrtt Was Entitled fi> priority ov^r a writ of ^uvm?to''« 
iMettlltoHf iind^V tb« fbllowi«g' ciMd«Mtafti«eg ? £ty !^ wJdb 

goods telied 
nnder an ,ejre* 

It Appeared, i\m ft writ of esf^Miofv, nt tA« suit catfonmsoid 

1 • 'iv • tna delivered 

of the plaintiff had been issued against George totbeparcbas. 
At^ dtta Ttibmui Finijph^t, wMdh WM i^i^t^i to exu^t' u^dl 
levy 409i. 13«. Sd. The defendant wH* ftberiff of iSyJJuS 
the county of Kent, and under the writ of execu- I|^er*of t^** 
tion (which was di^MV^ to hitti-) he teid ttittdi a s^^h be en* 

^-1 i*»r. i»%^ i. titled to pri- 

•eiSEure of the goods of Sage and Pomfret, part of onty over tbe 
which were sold m ihn iUhbtMvtmiler, 1817, TiluonV**' 
and the remainder on the 17th of that month ; and, 
befoVifr twislfre of the thck of the \Mt d&y, the 
whole of the.goods were removed from the premises 
on which the sale took place. On the 17th of 
Kwen^, At iHx of th^ dbtk In the i^vehihg, n 
writ of extent against Sage and Pomfret, was left, 
at the office in town of the .sheriff of Kent. 

Lens, Serjt., for the defendant, admitted, that the 
goods which were sold on the 15th, were free from * 
the objection as to the priority of the extent ; but 
contended, that as there could be no fraction of a 

4 

day against the prerogative of the crown, the crown 
had the preference in respect to the goods sold oa 
the 17th ; since th^ writ of extent was oi) that day 
delivered at the sheriff's office. 



Swain 

V, 
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1818; Dallas, C. J. enquired, whether there were any 

cases which decided, that, after sale and delivery 
under a writ of execution, a writ of extent was en- 
Mb BLAND, titled to priority ? 

Copley^ Serjt., observed, that it was doubtful, 

. f^QQi the <a^e of Thursfon y. JlJilU, 16 East. 9ML 

,. ; whetjfier, even after the entry of, ^nd seiziwre 1^ 

the sheriff undj^'lb^. vftii of etecution, .tl^e^iWrit of 

extent was entitled to priority ; but that a contrary 

opinion, prevailed 4n the >ej^biequer< (a) . Kit/ r i i 



u ; ' 



'•■■'.-•'■: :'•'■' J ' ^ if. * > ■ I 1 



J ; A ¥^r4i€)t was ilbfta ^ fptuiid for the , pHin[tiff, wb- 

""• ■' • '■• jjeCt:tpa'Ca«ev; :nr»::. ■•(■;■. '.:y .'.■ '']i][ 



i» • - ll 



.; C<3!P/ej/. Sepjt;, fo*ithe.p|giwtift, ,:. i';:!. ,. 
\ :/i€ns, Serjty foi!) ih^tdefentlaiit. ; ! . v ; v «;>; . 

. (a) See B^^p-t. lVflh,^ni4^^ut^.fi6l^U^9.Jl^ (a). , 
$ejB Mo Wei^> Treiitisp 00. Jfixtf nts^ p« 9$ to.U4f,. 
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..jlt ,apip^a,fc4 ,ip .evide9,<;p, ,f^^ tb^ plaintiff was count to him 

tjjftftv^neri^a^e. br^g.:i^o^A^^^ h^ bad 'qwn ceedULd^ay 

v^y^.to the 4^fsiickDt.,ljj,^iUflf a^^^^^ A9:fl?« ?„;'?„"': 

20tiiofi/tpril^ 1818, (he ^fend£(n( executed a bond footing of the 

.J f, ^ J . a TTT ..77- T^ -TT^r r , . « , ,TT Eccountto be 

of thail datQ to the .plaiiitiff; th;e condition: of .whicb rendered m. 
ri^ited ttjathei the defep^danti was up^er ^vajace standing the ' 
for the; bri, a^d th^,;),y ! ^^ pf . n^^f^,, Oie, I^SSS^, 
plaintiff had mjide^^^pUfj.^le. of.tl^ brig to^hifl?.;, K^on 
f«^ ^^^^A ^W^w«^fti9P.«d^;fpr tfcie .^^ftfldftBt;8, L"5^ST^ 
f Xjecut^qn 9^ a hill of ^ale of t^h^ ^ri^ jin .favoi^i; .<pf th^ the sole re^ 
plaiptiff qa payment Qf,tli?i.fl^p^nt of the a.dvfiiici^s STSTi^^'^^ 
and ij^terest. ; , The biU or;8alje, ifrom. the plaintiff t^ 
the d^fendaat was not. prpd^c^d ; neith^i: was fkpy 
register/4n which th^.plajntilll.was ^escribed as 
owner,: indeed it appecuredt^tthe brjig^wt^^^ 
tered in the name of the def^^p^^^ s^^^ly^ O^rthe 
11th of September, 1818^ the defendant sol^ the 
ship for the siim of 1400/. to a perspu pf th^ name 
of Grants aAd by ^ bill of .sale of that date f oaveye^ 
it to him. After the, execution of the bi)l ojf sale to 
Grant, the deft^ndant^ on being applied to by the 
plaintifl^ promised to render an account to him of 
the produce of the sale of the ship^ and of bis dis* 
bursements ; and to pay to hiin the balance which 
should appear to be due. The plaintiff having 
closed his case, . . 



Peoctivg 

9. 
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1019. Copies Serjt.^ and F. Pollock, for Ihe defendant^ 

insisted^ that it did not appear that the ship be- 
longed to the phintiff; and that, therefore^ the 
HuMjniL action could not be maintained. This question de- 
pends upon the construction to be put upon the 
ship-registry acts^ which have declared that the 
title f6 1 Sttkh ^hip diall not be complete with- 
out registration^ and shall be evidenced only by the 
^utt^tits And instfirtnetits mentioned m tfaMe Ma- 
tulM. "the raster m4 other tnstraitients Might 
CMs^qfienlly to hate b«^il pnidticM. In Ex pttirt6 
Yatlop, 15 V^. jttti. 60, the registry of a ship was 
bdld to be eoneltisive evidence of the pt'opeity^ 
eVM ^ihM the ctaitti^ tilt the creditors of one 6t 
die pilf diaiseirs, wbbde tiame did tict appear on thi* 
f&ee of the register a« lyeittg an t>wiier. If, instead 
df brittgiiig; £id ^ctidti/the i^faintHf had filed a MI 
in e'^taiiy fi^ ka ktdtmjii, fttid the defendant faatf 
ptArti^ ffitieta] Amxsttw, the bill mtist have been 
disMiMed. Sate&t^by v. SMyrA and Others, S MaM. 
Hid/ And in that Court, wbete the docnnienta 
^e in a perMti the apiMrettt ownership, no bill 
c&h be dtAiiiftiEiined f6t a htmsfer, or for an account 
dt (be ()roti^eds. ItfufmpMn v. Leake, 1 Madd. 99. 
A pliiintiif^ by coming into a court o^ law, cannot 

stand in & h^U^t situation than he vronld h^ve done 

« 

if be tfdt resorted <br relief to tL conft of equity^ 
sinee both ^Courts nitt^t be reflates by the same 
{krincij^le of dee«sion. As, therefore, the defend^ 
ant^ at the time of the dale to Grant, appears to 
hate been the sole registered owner, he cannot be 
called npon to accotmt to any person for the pro- 
ceedd of ihe ship, since tbe ship itiErelf appears from 
the documents to have been his own exclusive 
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property at ^tmt tniie. Neither can the aetion be i gf ^f. 
maiiltlHfi^ 4n the express premise to render the 
aecotrnt^ atld pay the ba1an<;e^ because the promise! 
being in contravention of the register acts, it listd ELuiroidr. 
W U^ consideration to support it^ and conici* 
queiiUjr i»vioiil. 






t , 



Vaughiih^ Seijt., contra, was stopped. 

PAi4i4As^ CL J.— -Whatever may be the validity 
of the oi^ctioa, and whatever the decided cases 
on ibe subject, the justice of this' ease is clear aftd 
mtfnife^t. The defendant I'^lfiVes from the pliafti- 
tiir^ ship ias a security ; he sells it^ acknowledges 
jtlM^t the pmdttcii^ belongs to the plaintiff, aadi 
wb«n be is called upon to pay the Imlance m bis 
tendril be refers the plaintiff to the ship- register 
Mts; all sheWinj^ that he has no right to demand 
l^yment of the balance from him. 1 think the; 
only question £or consideration is, whether the de- 
fendattt has not admitted that be scdd th^ ship on 
tbeacicmintofthd plaintiff^ and acknowledge htm'* 
sdf Kable, after dedticting bis own disburseti^eMii^ 
to pay over the balance in bis bands. But 1 wiO 
reserve the point. 

The jury found a verdict for the plaintiff^ which 
was fully approved of by the Court in the ensuing 
term^ on an application to have it set aside. 

Vaughan, Seijt.^ and Campbell, for the plaintiff. 

Copley, Serjt.^ and F. Pollock, for the defendant. 



^ 
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pApjjpriNa 



'hSw9li*Ge^l3.o. 60. and ' gistration liwi;08lary;io >jQrdinr 
ii^Crfo:^. c. 68a By these ac^^ to-complete ^.titl|^; :^i:^itd^9 
^e.re^s^er and certificate of , . not oiake it proof of.th^ tit^. 
register' are made coirclusive . Per Gibbs^ Justice, in Pirte v, 
eTideDceofwant of title agalAst A^fUrsbfi^^ A Ifaunt. (fe?.-^ 



tlr^s^^^ho^'atne not Danied- In * 
them. Camden t. Anderson^ 
5 T. R. 709. But, although 
the register is . cp^tplusive, and 
at the same time illative eTi- 
dence to shew that persons, not 
iiiimid' Tn i(!,' 'are* not owneraf, 
yetftt ir>Dot liffinnkiitiB eiri^ : 
Qfwi^e^o ptoiB^ tipat:§y9rgiM»r? ' 
sp^,.»aiiied.in,4t is an qw^^ 
unless it be shewn to have been 
itian'd by the assent of such 
li^iiibn,'Viiid^li>>1iaYe beeta're- 
sngnieedby him. TMckr t. 
W^i^kr \^J&^U!m. Froier 

Mclv^.Y. Ifumble^ 16 East 
iiJd. ^iSmiih t\ Fuge\ ^ Cvimpb. 
-Am.'^diopefT.South^ 4 Taiint. 
HQ&k « Bee also Flower t. Youngs' 

ersy Ibid! 47 d* Ptrt^y.Jn" 
derson, 4, Taunt. 652. The 
'hlgTsliture has' made the re- 



Wlfere^k ship otighiiQIy be« 
longed to oiit;o€. two partniMj 
and had been conTeyed to B* 
(or ^ecurii\^ a ^^ht^ aod B, 
became the sole registered 
owner of it| and after war4i^ as 
agent' for bcfth' partners^ in- 
sured the ship and freight, and 
char£^. • them • with the . pre- 
miu9)s^. ftCpipd, on^n.-lpaa 

from 




holden 

.'Bencb^i do the grodnd thAtafi 
agen^fCfinBoi dispute thl^ftitle 
of hi^ ^principal, that, B. . wp» 
accountable to the assignees of 
the sniryiving partner, for .the 
'atorplW, kftier' payment orbis 
4tmA debt, and not to (lie ^el 
' catoAto(^® deceased partofi^ 
/to. whom the ship er^imilly 
belonged. Dixon y. Hamond^ 
SBarnew. and Aid. SIO. 
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. Beth AH v. Benson, Esq. . j^^f 

THIS was an action on a warranty containQ(| SJlfn^^e 
in an- agreement in the nature of a charter- medium of hu 

. ■ , . !• % agent, charter- 

party respecting] the seavirof thii^ess of a yesiset ed a ship to a. , 
called the Benson, which was chartered by the de- b^the°ci^er. 
fendant to the plaintiff. ISS^^^f'^' 

worthy, a let- 
f' • :• ter written by 

The agreement bore dale the 7th day oi June, that agent to a 

--.,- 7 /«• t 1 nr *^iv-r%^ ttard person, 

18(6^ and was effected by Messrs*. Buckley, Baxjler previously to 
and Co.^ as the. agents of the defendant. . By the party be^g 
agreement, it w^s stipulated thiat the bills given in dfringth'eShip 
payment of the freight of the homeward cargo ^dm^iMibie "^* 
were either to be made^ payable, or wer^ to.be in- evidence,8ince 

T.^ :.. ., « ; J /-I xu itdidnotform 

dorsed to Messrs. Buckles, Baxter am, Lo., as the, a part of the 

joint trustees, jboth of the plaintiff and of the de- wWch*the"ac- 

fendant. To prove that the vessel was not sea- ^^^J^^. ^^^ 
worthy within the defendant's knowledge, the s^ff^ust b^"" 

plaintiff proposed to put in a letter, dated the 25th called. 

of October, 1815, subscribed by Messrs. Butkles, tionsof an 

Baxter and Co.y written by Buckles, and addressed e?iden*ce^ ^"^^ 

to the Court of Directors of the East India Com- pff^eija?'' 

pany, tendering the ship to that company for hire.; fo^m^^^j. 

and which tender, the plaintiff proposed to shew, the contract 

was afterwards withdrawn by the defendant, on employed to 

account of the expence necessary to fit the vessel ^f behlufof 

for the company's service being found to exceed ^«pn»cipaL 
what was contemplated at the time of the tender. 

Jjcns, Serjt., for the defendant. Tht^re are two 
objections to this letter being read. In the first 



M 
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place^ the plaintiff must establish that Buckles had 
authority from the defendant to write the letter* 
But^ secondly^ eyen assuming that he had such au- 
thority^ the letter itself is not aidmhsible in evi* 
dence. That letter was written antecedently to the 
charter-party being executed ; and, aRhougft Ihfc 
representation of an agetrt, where it ajccidttpames 
the itiaking of the contract^ is binding upovi tive 
principai ; yet antecedent or subde<;[iient deelhrA^ 
tions of the agents not being part of the' contMct^ 
are not etidence against him. 

Vaughan, Onsto'm, arnd felt, Serjts., tontra. The 
cl^arter-party recognrzes Buckler as being in soriief 
degree connected with the ship; for the homewan! 
freight is to be paid to the firm in which he 19 a[ 
partner^ as the agents both of the pMntiff and of 
the defendant. He too effected the charter-party 
on the behalf of the defendant . His subsequet^C 
acts, therefore, are evidence of an antecedent au^ 
thority. Where a man employs atiotber to self 
liny particular thing, what the agent says or dbetf 
at the time of the sale is evidetlce against his em- ' 
ployer. And suppose a master entrusts his servant 
with a horse to be sold as sound in a fair, and it af- 
terwards turns omt that the horse at tbe time of the 
sale was unsound, a declaration made by the ser- 
vant a short time atitecedehtly with reference to the' 
unsoundness of the horse, Would be admissible evi- 
dence in an action against the master to shew that 
the master knew the horse was sold in an unsound^ 
state. So, if a person at a particular period is 
etbthed with a general authority to indorse • biHs, 
the indbrsetnent of a bill by tliat person a short 
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ttnie. lurecediof; is fivicbence a^iMt the person tmh 
ploying him^ that he gave authority to doi^. Here 
Buckles negotiated the charter-party^ which was 
flobatituttd for a contract aJbouttofte eoteradiifito 
A flfaort tine befiMre with thfi MaU ItuKa Company. 
Bm decknatiom^ therefore^ at tliat tinve^ arb €▼'»- 
deoce mgaiut the defendMi. U is BuflS<pi^nt to ad* 
imt thia evidence that the plaintiff abouM .sbewa 
genefal agency^ aad the defeadaat mutt catabMth 
the Iknatatioaa tbat were imposed upon the aa« 
tJiority. Neither is there any iajuslice in admitting 
this evidenoe^ because the defendant has aa oppor- 
tanity oS catting BucMes. 

Z^li^ ISerjjt.^ io repty. The ground on which 
part of the argument for the plaintiff is Ibundeidt 
&Qs. ; for BmkieB is not proved to have been the 
svo^iyied and. accredited geneod agent of the de- 
feadent ; at the utrao^t^ he was only his agent m 
^g. parUcubur traasaction« What the agent sayer 
or doeSj in the Immediate transaction in which be 
is employed^ is receivable in evidence against the 
j^nicipa)^ as fowling part of the contract. Bat ia* 
the case put on the other side^ what the' servant 
said. about the state of the horse^ antecedent to ita 
being sent to the fair, could not affect hia master. 
To pnt a case more analogous. Suppose the ser* 
Yant sent at diifferent. times with the same horsey to 
different fairs, what he aays^ with reference to th€i 
state of the horse on one of those occasions^ cannot 
be evidence^ oa which to chaige the master with' 
baowjledgi^j in the event of a sal^ on the other. 
Here Buckles might have been the defendant's 
agent fQF th/e purpose of negotiating this clmrter- 
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1818. pcirty ; and y£t be mig^ht noC have been aiiihprixed 

''^'^^^^^^ to wjitethis letter. : i ' 

Betham ' ^ 

Bewsoh. I)ihLA»,C.J. — In all questions of this descrifK 
tion, there are two things; to be considered! iFirst, 
What is the evidence offered ; and> next. To what iit 
is. to be applied. The object with which the evi- 
dence in this case is. offered is, to establish, through 
the medium of an agency, a tender of the '6hip to 
the^ East India Qpwpanyy and to fix- that tender 
upon the defendant. The evidence offered to 
establish this, fact, ts a letter written by an agent ; 
and the question is, whether4hat letter is or is not 
admissible. It is not true that, where an agency 
is established, the declarations of the agent are 
admitted in evidence, merely because they are his 
declarations ; they are only evidence when they 
form part of the contract entered into by the agent 
^n the behalf of his principal, and in that single 
case they become admissible. The declarations of 
an agent at a different time have been decided not 
to be evidence; indeed^ the cases on the sqbject 
di:aw the distinction between the declarations of an 
agent accompanying the making of, and therefore 
forming a part of the contract, and those declara- 
tions that are made ieither at a subsequent or an- 
antecedent period. The case of Biggs v. Law* 
rence {a) has been disapproved of by Lord 
Kenyan ; the receipt in that case, being merely the 
Written declaration of the agent, ought not to have 
bpen admitted. Fairlie v. Hastings (6) is the* 
li^test authority on the subject ; and it was there 

. (fl) 3 T.iU 454. (6) 10 Ves. 193. 
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held by the late Master of the Rolls, on a review 
of all the decisions^ that^ although an agency is 
established^ a declaration of the agent can only be 
evidence against the principal^ where it accom- 
panies the transaction about which he is employed^ 
and if made at another time^ it is not admissible ; 
I am of opinion, therefore, that Buckles himself 
most be called. 



> I819. 

B£TUAM 

V, 

Bsusoir. 



The defendant had a verdict. 

Vaughan, Onslozo, and Pelt, Serjls., Gaselee 
and Bametoall, for the plaintiff. 

I 

Lens, Copley, Serjts., Arahin, Campbell, and 
Chiity, for the defendant. 



In. the cases of Langhorn t. 
AUnutt^ 4 Taunt. 511, and 
EjMy* Jansen^ Ibid. 565, the 
Court of Common Pleas de- 
cided, after much argument, 
that the letters of an agent 
abroad to his principal, con- 
'taining a Narrative of the trans- 
Action in which he had been 
employed, were not admissible 
in eTidence against the princi- 
pal, being merely the repre- 
sentation of the agent. In the 
former case, Gibbs^ Justice, 
fttUy recognizes and confirms 
the general rmle on the subject. 



*^ When it is proved," said that 
learned Judge, <^ that A, is 
agent of B., whatever A» does, 
or says, or writes, in the mak- 
ing of a contract as agent of 
B., is admissible in eTidence, 
because it is part of the con* 
tract, which he makes for B* 
and, therefore, binds B,; but 
it is not admissible as his ac- 
count of what passes." See 
also Reiner t. Pearson^ Ibid. 
662. Helyear t. Hawke^ 5 
Esp. N. P. C. 72. Peio v. 
Hagucj Ibid. 134. 
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^^^' Bogle and Another v. Atty, 

TlfiS^i^* A SSUMPSIT for work and labour, and ma- 

owners oi a . /^ ' 

•hip with mo- XjL terials found, and for goods sold and deliver* 

ney advanced ___ 

to die detain ed. The money counts were also added. 

in a foreign 
conntry^ the 

Jh^Siur The defendant was owner of the ship Ocean, of 
toborrowttS^ which a persou of the name of GrarA was captain ; 
money, and and the actiou was brought to recover from the de- 
actoai appii- fendant the price of certain goods supplied, aa4 
Where die* ^1^0 moucy advanced by the plaintiffs to Grant for 
uTwhich a ^^ ^^^ ^"^ repairs of the ship, whilst she was at 
hl^i^if^^uT* J^^^i^^' It appeared in evidence, that Grant 
the receipt of died after he had left Jamaica ; but that, previously 
wise JoDtatns thereto, he had drawn a bill of exchange upon the 
?t,^it*u noiTad- defendant, in favour of the plaintiffs, for the amount 
nJid^^ce."" ^^ ^^ balance claimed by them, and an accouat 

bad been stated between the plaintiffs and Grant, 
which was headed '' Ship Ocean for disbursements 
to Bogle and Co. Dr./' and which was signed by 
Grant. 

Copley, Serjt, for the plaintiffs, proposed to put 
in this account, as being primd facie evidence that 
the advances therein stated to have been made 
were made by the plaintiffs. 

BlosseH, S^v^t, contra, insisted, that it was not 
admissible. The mere handwriting of the captain 
is not sufficient, on which to charge the owner in 
this action. The captain is not an agent autho- 
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rised to bind the owner for repairs^ unless they are I8I8. 
absolutely necessary ; and if money has been raised 
for that purpose^ it must be shewn to have been 
applied in discharge of the expence incurred by An^. 
the making of those repairs. The plaintiffs must 
therefore prove^ firsts that the expence was neces- 
sary ; and^ secondly^ that the money^ when raised^ 
was applied to defray that expence : this is the 
only ground on which an owner can be charged 
for money expended by his captain in a foreign 
country. 

Dallas^ C. J. — It is not sufficient to prove a 
loan of money merely to the captain : it must be 
shewn that the niioney was lent for necessaries^ and 
that it was applied in discharge of the expence of 
those necessaries. The mere declaration of the 
agent is not sufficient to establish the application ; 
at the utmost^ it can only be evidence of the receipt 
of the money. 

Copley, Serjt., and F. Pollock, then contended^ 
that the account was admissible in evidence. The 
captain charged' himself in the account with the 
receipt of the money ; and being dead^ the docu- 
ment in which the charge is contained becomes 
admissible. This is similar to the case of entries 
made by a deceased steward^ which are evidence 
against his employer; whereas^ if the steward were 
livings they would not be so. Calvert v. The Arch- 
bishop of Canterbury, 2 Esp. N. P. C. 645. If, 
then^ the aetount be receivable in evidence^ the 
money appeatd on the face of it to have been ad- 
vaniied l^ tlfe plaintiffs^ and the items relate to the 

E2 



Boole 



52 CASeS AT NM PRIUS, C. P. 

1818. ship. The advances are not made to the captain 
in his indiTidnal capacity; but they are made to 
him on the account of^ and as the agent for the 
ship. Where money is advanced in a foreign 
country^ for the purpose of repairing the ship^ and 
the money comes to the hands of the captain^ the 
owner is chargeable. The captain is the agent of 
the owner^ and is entrusted with the execution of 
the agency. Unless reasonable evidence be ad- 
rmitted that money advanced^ for the use of the 
ship^ is so expended^ a party will labour under 
great difficulty in substantiating his demand^ since 
the money is always advanced in a foreign country. 
The captain here makes no claim. Suppose there 
was distinct evidence aliunde, that the captain had 
expended money for the use of' the ship^ the ac- 
count would be evidence that it was advanced by 
the plaintiffs. 

Blossett, Serjt.^ contra. The account is not 
between the plaintiffs and Grant: but the defend- 
ant^ who is no party to it^ is charged with the 
balance. Although Grant admits the receipt of 
the money^ yet he throws the* burden of payment 
on another pefson. When a docu(nent is objected 
to as being inadmissible^ the party producing it has 
no right to look at its contents to shew^ that it is 
admissible. But/ at all events/ the account does 
not prove that the * money was expended for the 
necessary use of the ship. 

r 

Dalla:6> C. J. — In all these cases the power of 
the captain to bind the owner arises out of his 
situation^ and from necessity. By virtue of his 
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situation^ be is the agent of the owner in a foreign 
country, and he is invested with an authority to 
raise money for the use of the ship ; that autho- 
rity^ however, is subject to this qualification, that 
the raising of the money must be shewn to have 
been rendered necessary by the actual exigencies 
of the ship. But it is not competent to the cap- 
tain, merely by a verbal admission, or a written 
declaration, to charge the owner with money, which 
be may have raised for the ship's use ; the creditor 
who advanced the monejr, and who calls upon the 
owner to repay it, must prove the existence of the 
necessity which was the occasion of the loan. This 
was decided in-the case of Cary v. White (a). As- 
suming, then, that the account is evidence of the 
receipt of the money; still Grant charges himself 
with the receipt of it for the use of the owners, 
in his character of captain only ; and the .counsel 
for the plaintiffs did not, in his opening, state that 
the money received was necessary for the repairs 
of the ship. Bat, in respect to the admissibility of 
the account, the arguments for the plaintiffs fail. 
A variety of cases have determined, that where a 
person charges himself with the receipt of money, 
the paper in which the entry is made is admissible, 
on the ground that it is not probable ; and, indeed, 
is against the interest of the party, to charge him- 
self with receipts. But that rule does not apply, 
where the charge and discharge appear on the 
face of the same instrument. In that case, the 
paper or entry is not admissible. 

(a) 1 Bro. Pan Ca. 284. case, Abbott's L. S. (3ded.)' 
See aiso Sir Humphrey Jervi$' P. 3. c. 3. s. 6. 



1818. 



BoeLS 
Atty. 



54 



CASES AT NISI PRIUS, C. P. 



1818. 



Bo«L£ 
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The plaintiffs had a verdict^ subject to a re- 
ference. 

Copley, Serjt.^ and F. PoUock, for the plaintiffs. 



Blossett, Serjt.^ and Tindal, for the defendant. 



The owner of a Tessel is 
liable for money supplied to 
the captain in a foreign port, 
proTided the supply be ab- 
solutely necessary for the use 
of tile yessel {Rochery. Busker^ 

1 Siarkie's N. P. C. 27.) ; and 
U be sfiewn to haye been spe- 
cifically applied to such use. 
Palmer and others t. Goochj 

2 Starkie's N. P. C. 428. But 
there is no implied undertak- 
ing on the part of the owner, 
that a bUl of exch^ni|fP Aiwn 
by the master or a third per- 
son, for money ad?anced for 
the ship's use abroad, shall be 
duly honoured. Harder ▼. 



Brotherstone^ 4 Canpb. 254. 
And where a merchant, .on 
being shewn the charter-party, 
by which the freighter coye- 
nants to furnish what money 
may be required for the ne- 
cessary disbursements of the 
^ip, advances to the master of 
the chartered ship the sum re- 
quisite for disbursements, and 
takes a bill of exchange drawn 
by him for the amount upon 
the freighter, the owner, on the 
bill being dishonoured by the 
freighter is not liable for any 
part of the sum adyanced. — 
Ibid. 
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BOEHM V. CaMPBEEL. Friday, . 

< Dec, 18. 

THIS was an action on a guarantee for the An an^gtttrmk 
payment of a bill of exchange for the sum Hon that a bin 
of \(yi6L Is. 6d. drawn by the plaintiff upon^ ^^preninted 
and accepted by, Messrs. R S. Sawyer and Co. b/rsTd^^V 

not render H 

The bill was accepted, payable at Messrs. Sykea, the plaintiff tb 
Snaith and Co. ; apd the averment in the declara- p^ge^^ent 
tion was, that it was presented for payment at ~fj;/ ThJ 
that place by one I. S. The presentment was mateHti a^ 

J L i -x . t_ .1 1 1 legation is the 

proved ; but it was not shewn to have b^sen made presentment, 

v Y c and by whom 

oy J.^ O. itwasmade.is 

immaterial. 

Vaughan, Serjt., for the defendant, insisted, 
that a presentment for payment by /. S. must be 
proved. The plaintiff had alleged it in his de- 
claration ; and although such an allegation was un- 
necessary, yet being alleged, it becomes niaterial 
to be proved. 

DaliaAs, C. J.— In a case befoi^ Lord KMtfon, 
the allegation was, that credit was given to a Wife 
named Jane ; and it having turned out that her 
name was Elizabeth, his lordship held the vatfiance 
to be immaterial, on the ground that the substantial 
allegation was the fact of credit having been given 
to the wife. So, in this case, I hold that the sub- 
stantial allegation is the presentment of the bill ; 
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1818. and by whom it was presented is, I think, im- 
g material, (a) 



V, 

Campbell, 



Where the It appeared that the plaintiff" resided at Antwerp, 

is written, and and tfiat the body of the bill was written, and the 
«nce^of?made acceptance made in England. Th^ bill was after- 
if if rt'cr!* wards transmitted to the plaintiff at Antwerp, for 
i^ed toihe *^® purpose of obtaining his subscription to it as 
drawer drawcr, and at that place his name as drawer was 

aignatore, and Subscribed. At the time of the acceptance, how- 
drawn^^he ^ver, the agent of the plaintiff wrote on the bill 
biSrand^clm. ^^^ plaintiff's name as drawer in pencil. No stamp 
8eqiienay,doe8 ^as impressed upon the bill. 

not require an * * 

Vaughan, Serjt., objected, that the bill was in- 
valid for want of a stamp. This bill is not a 
foreign bill; but it is made and completed in this 
country. 

Lens, Seijt., contra. When the acceptance was 
made, the signature of the plaintiff as drawer was 
not subscribed. He resided at Antwerp, to which 
place the bill was transmitted for his ^ signature. 
The bill had not the operation of a bill of ex- 
change, until the plaintiff's signature wasf sub- 
scribed to it; and that having being 'done at J^nf- 
werp, the bill only became effective there; and^ 
consequently, it is a foreign bill. 

Vatfghan^ Seijt, in reply. The body of the 

(a) See Exon t. Russelly 4 bri<k t. WoodruffCi SStarkie'i 
Maule and Selw. 50d. Mac- N. P. C. 253.' . 
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bill was written; and the acceptance made in Eng- 1818. 
land. The asrent of the plaintiff subscribed the ^'^'^'^ 
plaintiff's name as drawer, in pencil. This, there- ^^ 
fore, is the same in effect, as if the plaintiff had Campbsix. 
written it himsejf ; and is a signature sufficient to 
have charged the plaintiff, as the drawer of the 
bill. The mere tracing of the handwriting over 
the pencil mark after the bill is sent to Antwerp 
does not alter the nature of the bill, which was 
complete before it was transmitted to that place. 
This is a |)erfect English bill, and was effectually 
drawn in this country. 

Dallas, C. J. — If a person resident abroad 
draw a bill of exchange, the bill does not require 
an English stamp : and the case is precisely the 
same wher6 the bill is iBlled up in this kingdom, if 
it be transmitted to a foreign country for the pur- 
pose of being drawn, and is actually drawn there. 

The jury found a verdict for the plaintiff. 

Lens, Copley, Serjts., and T^dal, for the plaintiff. 

Vaughan and Taddy, Seijts., for the defendant. 



y 



Where a bi^ was drawn and 
indorsed in Ireland, tLud blanks 
were left for the date, sum, 
time when payable, and the 
Dame of the drawee, and it was 
then transmitted to England, 
.where it was completed and 
negotiated; it was held that 



this was to be considered as a 
bill of exchange from the time 
of signing and indorsing it in 
Ireland, and that an English 
stamp was not necessary.-— 
Snaith and Others t. Mingay 
and Others, .1 Maul, and Selw. 
87. So where a bill of ex- 
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1818* duuige was drawn io Jamaica 

<i^V^ upon a stamp of that bland, 

BosBM witE a blank for the payee's 

9. name, and was transmitted io 

CAMwaix. England in that state, where 

a bonijide holder filled in his 

own name as payee, it was 

considered that no EngUsh 

stamp was necessary. Crutch' 



kg T. Afonfi, 5 Tanni. 529 ; 
1 Marsh 29. S. C. Bnt if a 
bill be drawn in England^ 
thongh dated at some foreign 
place, snch bill cannot be en- 
forced here without an Eng^ 
Uik stamp. Jordame r. Loik* 
brooky 7 T. R. 601. Abraham 
T. De Boiij 4 Campb. 269. 



Dee. «1. 



Keyser r. Suss^ Sibeth^ Edward Man and 
James Man^ the Yonnger. 



f I iHIS was an action of trover brought to re* 



rants or' de- 
livery orders 
in bUmklbr 
them, which 
he delivered 
to B, on a 
sale of the 



A. hsmmg en- 

Sered goods in — -^ 

the books of JL cover nine hogrsheads of coffee. The coffee 

the Wett India . ^ r i *•* u- K 

Doek Com- in qucstion was part of a larger quantity^ which 
twodockTar- had been imported by Simpson and Co., and en- 
tered by them in the West India Dock wareiiouses. 
Simpson and Co. assigned to the defendants (the 
Mans) the bill of lading, and likewise delivered to 
them two dock warrants, or delivery orders in 
l^s^Ag blank. The other defendants afterwards pur- 
^^^^^,f^^\ chased the coffee of the Mans : and received from 

to C. delivered ' 

the dock war- thcTO the dcliverv orders, one in blank, and the 

rants to that i • 

person, and e. Other, Signed by the Mans, directing the delivery 
lu'his^broker, to Sus€ and Sibeth, or order. Suse and Sibeth, on 

to eflfect a sale 

of the goods, and delivered over tfaedock warrants, one of which ^as signed by C, bnt the 
blank intended ibr the name of the pmrchaser remained^ aad D., after having effected a 
sale on credit, delivered the dock warrants to the purchaser, one of which (vis. the one 
In which the blank for the name of the purchaser remained,) the purchaser depi^slted with 
£. as a security ibr money advanced on the iaith of that warrant: Held, that C. had no 
right to put a stop upon the goods in the eventof the purchaser not paying for them, since 
the transfer of the warrant by D, his broker operated as a constructive ddiveiry of the 
goods, so as to defeat Cs right of stoppage tn trmtiiu, 

1 
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the receipt of the orders^ signed the one in blank 
with their own names^ but let the blank in the 
body of it^ intended for the name of the purchaser^ 
remain ; and> having employed Doxat and Fox as 
their brokers under a del credere commission to 
dispose of the coffee^ they delivered the two orders 
to them. The dock warrant or delivery order> to 
which the quantity and description of the goods 
was prefixed^ was in the following form : — 

London, 181 

'^ Deliver the abovementioned goods to Messrs. 
Suse and Sibeth, or order. 

Jas. Man and Son." 
No. 
Examined and entered the day of 181 



1818* 



KsTSXft 

Susi« 



On the 13th of August, 1818^ Doxat and F6x 
effected a sale of the coffee to a person of the 
name of Lynch, prompt at one month. At the time 
of the sale^ the dock warrants were not delivered to 
Lynch ; neither were they to be delivered until the 
expiration of the prompt^ and payment of the 
money. On the day preceding the expiration of 
the prompt^ viz. on the 11th of September, Lynch 
communicated to Doxat and Fox his inability to ' 
pay for the coffee on the following day ; but stated 
that he had sold fotty hogsheads of it^ which were 
to be paid for on that day^ and proposed that^ if the 
delivery orders for the whole were given up to him^ 
he would pay to Doxat and Fox the money he 
should so receive^ and (as that sum would not 
equal what was due to Doxat and Fox,) wouM 
give his own draft for the difference. In conse-^ 



Ketseh 
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# 

fsis. qaence of this application the delivery orders were 
handed over to Lynch, and be accordingly paid to 
Doxat and Fox the money virhich he received as the 

SusE. produce of the forty hogsheads of coffee ; but^ hav- 
ing failed to give his draft for th^ difference^ the 
defendants^ on the 14th of September, gave notice 
to the dock company not to deliver any of the 
coflTee. This- notice^ however, was withdrawn on 
the 15th of that month ; and a stop was put only 
upon the nine hogsheads in question, which the 
plaintiff claimed, he having, on the 12th of Septem- 
ber, advanced to Lynch the sum of 500/. on the 
security of those goods, and Lynch having placed 
in his hands the delivery order relating to them. 
The delivery order had never been examined and 
entered. ' The secretary of the dock company 
stated the practice to be, that, on the landing of 
cofiee, a warrant issued with marks corresponding 
with the different lots, it being necessary, on the land* 
ing of such an article, to separate it into different 
lots, according to its different qualities. This warranty 
which is termed the dock warrant, and is granted 
to the original importer, is afterwards passed at the 
dock house, that is, it is there examined and en- 
tered, of which passing is the result. The fact of 
examination and entry having taken place is cer-* 
tified on the warrant. Before the warrant is passed . 
the holder of it cannot obtain a transfer of the 
goods ; and after it has passed, if the holder does 
not wish the goods to be transferred into his own 
name, he lodges the dock warrant, and takes a 
cheque warrant in lieu of it ; and the cheque, not 
the dock warrant, is the document On which the , 
delivery takes place. It has been the constant 



Keysee 
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practice for the person, in whose name the goods 18I8. 
are' entered in the books of the company^ to put a 
stop upon them before the warrant has been passed ; 
and the practice is the same^ even after the cheque Susi. 
warrant has issued^ since the goods still remain in 
the name of the original importer, the cheque war- 
rant not^ of itself, operating as a transfer of the 
goods into the name of the person to whom it is 
granted. To have that effect, the holder of the 
cheque warrant must get the goods rehoused, or 
redelivered^ or an actual transfer in the books of 
the company must be made. When a transfer is 
desired, a warrant nearly similar to a cheque war- 
rant, but headed ^' Transfer Warrant,'* is issued ; 
and this is a certificate that the goods are trans- 
ferred into the name of the person to whom it is 
granted. The person obtaining the transfer war- 
rant, or a delivery of the goods, must pay to the 
company all the charges incurred subsequently to 
the first importation. It appeared that the dock- 
was opened in the year 1803. The question was, 
whether the mere delivery of the dock warrant by 
Lynch to the plaintiff was under the circumstances 
a constructive delivery of the goods mentioned in 
it, so as to deprive the defendants of their right of ' 
stopping in transitu ? 

Lens, Serjt., for the defendants contended, that 
the dock warrants were of too modern an origin to 
furnish a legal custom or usage, which was intro- 
ductive of a new law. A usage which has pre- 
vailed for an indefinite period becomes a law ; but 
that effect cannot be ascribed to a custom of recent 
existence. These warrants are nothing more than 
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1S18. mere delivery warrants ; there is nothings in the 
'establishment or constitution of the dock company^ 
which distinguishes it from any other repository. 

fc*s« In the case of a common wharfin^r or warehouse* 
man^ it is clear^ that a mere delivery order will not 
of itself pass the property in goods which are in 
their custody ; and the question is, whether the de- 
livery warrants issued by the dock company are 
to be considered in a different light from ordinary 
delivery ' warrants ? This company has no pri- 
vilege ; and their warrants, like the warrants of an 
individual wharfinger or warehouseman, are no- 
thing more than acknowledgements that they have 
in their possession the property to which the war- 
rants relate. To pass the property in goods in the 
custody of a warehouseman, there must be a com- 
plete delivery to the vendee ; for, as long as the 
go6ds remain in the possession of the seller, or 
(which is tantamount) in the warehouse selected 
by him, the property in them does not pass, unless 
indeed, in the latter case, the transfer to the vendee 
is notified to the warehouseman. The possession 
of the warehouseman of the seller is in contempla- 
tion of law the possession of the seller himself ; 
and it only ceases to be so when the warehouse- 
man assents to hold the goods, as the agent of the 
vendee. But the formation of the warrant itself 
rebuts the idea that per se it either constructively 
or absolutely conveys the property in goods. Cer- 
tain things arf required to be done, in order to 
render it perfect. Blanks ate left, which require 
to be filled up ; and that, in this instance, was not 
done. Besides the holder of the dock warrant 
must obtain a cheque warrant before he is entitled 
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to a transfer of the goods into his own name. The 18I8. 
title^ therefore^ of the holder consists of two parts; 
the dock and the cheque warrants ; and both must 
concur in order to render it perfect. The ques* Sus«* 
tiona are iy^oi— first, Whether a dock warrant is 
distinguishable from an ordinary delivery warrant ; 
and if it be^ then^ secondly, Whether it must not be 
completed and perfected by being entered at the 
ebeque office. As to the analogy^ which a bill of 
lading has been said to bear to a dock warranty it 
does not subskt. A bill of lading is* in itself a per- 
fect instrument ; but the converse is the case with 
respect to a dock warranty which can only be 
rendered perfect by certain steps being taken after 
it has been issued by the company. With respect 
to the argument drawn from convenience^ it is suf- 
ficient to say^ in answer to it^ that convenience will 
not make a law. 

VMUgkan, Seijt.^ contra. It has frequently been 
decided, that a dock warrant operates constrac- 
tively as a transfer of the property in goods^ and 
those decisions have proceeded on the ground of 
uniform practice and usage. For the defendantSy 
however^ it has been endeavoured to shew that 
such a warrant is an imperfect and inchoate in- 
straoient in its nature ; and^ consequently^ that it^ 
does, not pass the property to which it relates. But 
a stop may be put upon the goods as weH before, 
aft after the cheque warrant is obtained. The ope*- 
ration of a dock warrant is not ascribed to an im- 
memorial custom ; but^ since the erection of the 
dodks, it has been uniformly considered in practice/ 
feimded on extensive convenience, that an instnf^ 
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181& 



Ketser 

V. 

Susi. 



ment of this description^ which passes from hand 
to hand^ conveys the property, of which it is the 
symbol. Nothing, therefore, would be more im- 
politic, because nothing could be more incon- 
venient, thaii to decide that it had not such an ef- 
fect. With regard to the holder of the dock war- 
rant, on obtaining a transfer, or delivery of the 
goods, being obliged to pay the charges incurred 
in respect of them, it does not alter the case. The 
indorsee of a bill of lading, or of any instrument, 
which operates as a symbolical delivery of goods, 
cannot take them out of the custody of a vvhar- 
finger, or other person, to whose care they have 
been entrusted, without paying him liis charges. 

Dallas, C. J. — The importance of this case, 
and the clog endeavoured to be cast upon the com- 
merce of the country, renders it necessary for me 
to say a few words ; because it would be produc- 
tive of great inconvenience, if a practice, beneficial 
to commerce, which has prevailed for fifteen years, 
should be in any degree invaded by a doubt being 
introduced on the question, whether or not the 
property in goods passes by a dock warrant. The 
warrant in this case was deposited by Lynch with 
the plain tifi^ as a security for a loan. The trans-* 
fer, therefore, was for a valuable consideration. 
But it is said, that practice and usage alone war- 
rant the transfer of property by an instrument of 
this description, and that the usage is of too modem 
a date on which to found a legal transfer. Mer- 
cantile law, however, stands chiefly on the founda- 
tion of usage ; and here the usage has prevailed as 
long as it was capable of prevailing. As to the 
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This question, although it presslj guarded against any in- 
haa several times arisen iu- ference, that an indorsement, 
cidentally, yet nerer having on a delivery note or dock 
come directly before the Court, warrant, was of itself, and 
has therefore never been ex- without making the whar6ng- 
pressly decided. In the case ers parties to the order, capa- 
of Zw^fnger v. Samudoj 7 ble of transferring any pro- 
Taunt. 265, the Court ex- perty in the goods therein de« 

Vol. I. P 



Keyser 

V. 



observation that the practice is of too short a dura- 1818. 
tion, I know not how or where to ascertain^ when 
an usage becomes of age. An established usage 
constitutes the common understanding between Suse. 
parties in their' dealings ; and^ on the footing of 
that common understanding, they are supposed to 
contract. This question has been frequently de- 
cided in the affirmative by special juries. But if 
abstract rules of law can prevail in a particular 
case^ effect must be given to them, although they 
would be productive of general inconvenience. 
My opinion decidedly is, that there is no doubt on 
the case, and that the plaintiff is entitled to recover. 

The verdict was found for the plaintiff, but li- 
berty was reserved to the defendants to move to 
enter a nonsuit, (a) 

Vaughan, Copley, Serjts., and F. Pollock, for the 
plaintiff. 

Lens, Bosanquet, Serjts., and Bamewall, for the 
defendants. . 

(a) I hare been informed that the action was afterwards 
compromised. 
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tke, expressed an opiBiea in 
the affirmatiTe. See 1 B. 
Moore's Rep. 12. Holt's N. 
P.C. 395.S.C. And the more 
recent case of Lucas y. DoT' 
HeMj 7 Tanoc. ^8. was de- 
cided upon tlie ground, tbat 
the dock warrant was exhibit- 
ed to the warehonse-keeper of 
the dock company, who de- 
clared it sufficient for the de- 
livery of the goods, which ex- 
hibition operating as notice to 
the dock company of. the 
transfer, the Court held that 
the case fell within the rule 
laid down by Lord Ellen^ 
korough in Harmon v, Ander^ 
son^ 2 Campb. 245, in which 



lua lordship decided^ thattilie 
mere giving notice to the whar- 
finger, without any thing done 
thereon, was effective to com- 
plete the transfer of property. 
See aho 1 B. Moore's Rep. 2& 9. 
C. Sp9ttr T. Trm)4f^ 4Ganpfak 
251, is the only other case on 
the subject, and in that Gribbsy 
Chief Justice, seems to have 
thought that the indorsement 
of a delivery warrant Uft t 
valnable connderation opa» 
rated as a transfer of the pr^ 
perty to which it related, al- 
though his judgment in that 
case appears, in some measure, 
to have been founded od the 
grounds of the falsehood uad 
fraud that there prevailed. 



A 



Cleghorn V. Desanges and Another. 
CTION for a false return of nulla bona. 



Dec, S5. 

In an action 
againit a she- 
riff for a false 
return of nulla 
Itomiy it is suf- 
ficient for 
him to shew 4 
that before 
execnfion 
executed a 
writ of error ' 
was allowed, 
although the 

levy was made befbre notkc of the allowaace, since the writ of error operated as a 
udeoM from the time of its allowance. And notwithstanding the levy was made before 
notice of the allowance, yet the return of wuUa bona is unobjectionable, since aftJRf the al- 
lowance the levy eouid not legeBy have been made. 



The defendants were sheriffs of London ; and the 
plaintiff was a creditor of one Fitzgerald, against 
whom he bad obtained and issued execution for 
the amount of his debt. The writ of execution 
being delivered to the defendants^ they on the 27th 
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fX May, 1S18, at seren o'clock in the morning, 
made a seiznre under it of property belonging to 
Fitzgerald ; but, on the preceding day, a writ of 
error in the action had been allowed. Search, 
faowerer, was made on the evening of the 26th for 
the allowance of the writ of error ; but none could 
be found. 
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CLEeHORS 



LenSj Serjt., for the defendants. The writ of 
error operated as a supersedeas from the time of 
its allowance. Hawkins v. Jones, 5 Taunt. 204. 
And, as the allowance was on the 26tb, the power 
to execute the writ afterwards ceased. 



Vaughan, Serjt.^ and W. E. Taunton, contrL — 
The writ of error only suspends the execution. It 
does not go to the action, but only reduces the 
damages. The action against the defendants is, 
for a false return in returning that the party had 
no goods whereon they could levy, whereas they 
had in fact levied. The return, therefore, is mis- 
taken and improper. If the defendants ceased to 
prosecute the writ of execution in consequence of 
the allowance of the writ of error, that fact ought 
to have been specially returned. The plaintiflF is, 
at all events, entitled to a verdict, with nominal 
damages. 

Dallas, C. J. ruled, on the authority of the case 
cited, that the writ of error was a supersedeas from 
the time of its allowance ; and that the return was 
unobjectionable, since there were no goods belong- 
ing to Fitzgerald, on which the Jevy could legally 
have been made. 

P2 
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1818. . The plaintiff was nonsuited; bat with liberty to 
him to move to have a verdict entered^ either for 
the debt^ or nominal damages. 



Cleghork 

V. 

Desanges. 



Vaughan, Serjt., and W. E. Taunton, for the 
plaintiff. 

Lens, Serjt., for the defendants. 



lo the Ring's Bench the al- ceed to sue out execution. — 

lowance of a writ of error is Jaques t. Nixon^ 1 T. R. 279. 

of itself a supersedeas^ and the Capron t. Archery 1 Burr* 340. 

service of the allowance is only Perkins t. Woolaston^ 1 Salk. 

material to bring the partj into 322. See also Hiorpe t. Beer^ 

contempt, if he afterwards pro- 2 Bartiew. and Aid. 373. 



I 



CASES 



ARGUED AND DECIDED AT 



NISI P R I U S 



IN THE 



COURT OP COMMON PLEAS, 

At the Sittings in and after Hilary Term, 
59 George III. 1819. 



SECOND SITTINGS IN TERM, AT WESTMINSTER. 



Watkins, Assignee of Moody, a Bankrupt, r. ^^^ 

WOOLLEY. •^«»- «^- 

TROVER for a landau. in trover for a 

lanilan, pi oof 
of a ..I em ail d 

It appeared that, some time after the act of ^fj^^^o^ll^dr 
bankruptcy was committed, the bankrupt sold to ^^^^"^^ *" P'T' 

•^ •' ' ' * suance of it, is 

the defendant the landau in question, for the sum eviiknceofa 
of 25Z., and which sale the plaintiff by this action 
sought to rescind. Before the commencement of 
the action, a written demand of the landau, ad- 
dressed to the defendant, was left at the defend- 
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idi9. ant's house ; but it did not appear that he had ex- 
^^P^^^^ pressly refused to deliver it up. 

Watkins '^ -^ ^ 

WooLLEY. Vaughan, Serjt., for the defendant^ contended 
that there was not sufficient evidence of a conver- 
sion. The landau came lawfully into his posses- 
sion ; and^ therefore^ not only a demand of it^ but a 
refusal on bis part to comply with that demand, must 
be proved. Mere non-compliance with a demand 
cannot be such a tortious act as to establish a 
conversion, 

Richardson^ J. ruled that the demand of the 
landau^ and the non-delivery of it in pursuance of 
that demand^ was evidence of a conversion. 

The plaintiff had a verdict. 

LenSy Copley Serjts., and JE. Lawes, fpv the 
plaintiff. 

Vanghan, Serjt., and Corny n, for the defendant. 



See SeveritiY* Kqjpelf 4Es^. mouth v. Boyer^ 1 Yes. jan. 
N. P. C. 156. M'Combie y. «4. 
Daviesy 6 East. 540. fVey^ 
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tsssmem 



SITTING DAT AFTER TERM AT WESTMINSTER. 



Warren^ Grcnt., one, &c. v. CwvmGUkM. ^^Tl!?' 



A 



Feb. 13. 

SSUMPSIT on an attornejT's bill ; plea, the Delivery of an 

I • attorney's bill 

general IMUe. to the attorney 

oftbe party to 
be charged 

The principal question related to the sufficiency sufficient, if 

r r 1 ^ ^^ party him* 

of the delivery of the bill : it appeared that it had self attend the 
been left for the defendant at the office of a Mr. the bin be 
Degfkegy who, at the time of the delivery, acted as Jo^^to^hu^* 
hiB attorney ; but the defendant personally attended '^^' 
the taxation. The defendant was an uncertificated 
attorney. 

Zene, Serjt., and Selrmfn, for the defendant, con* 
tended, that the delivery was insufficient. The stat. 
2 Geo. 2. c. 23. b. 23. incapacitates an attorney from 
suing upon his bill, unless it '' shall have been deli" 
vered unto the party or parties to be charged there* 
mth, or left for him, her, or them, at his, her, or 
their dwelling-house, or last place of abode." This 
statute has always received a strict and literal con- 
struction. In the case of Hill v. Humphreys^ 2 Bos. 
and Pull. 343., it was held that the dehvery of an 
attorney's bill at the counting house of the defend- 
ant was not sufficient, because the counting-house 
i;ould not be considered a dwelling-house within 
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Warren 

V. 

Cunning- 
ham. 



the meaning of the statute. Neither is the requi- 
sition of the statute complied with by a mere deli- 
very of the bill to the defendant^ unless it also be 
left with him. Brooks v. Mason, I H. Bl. 290. 
Crowd^er v. Shee, 1 Campb. 437. Here the bill 
was left at the office of a person^ who acted in the 
capacity of attorney to the defendant^ which is not 
sufficient^ the words of the statute being impera- 
tive^ and a different mode of delivery being pre- 
scribed from that which has been adopted. 



Vaughan, Serjt., and Piatt, contra. The sta- 
tute 2 Geo. 2. c. 23. does not in this case apply ; for 
the provisions of that act are^ by a subsequent sta- 
tute (12 Gto. 2. c. li?. s. 6.) repealed, as far as re- 
gards actions where both the plaintiff and the de- 
fendant are attornies. And it matters not whether 
the parties were attornies at the time when the 
debt was contracted, if when the action is brought 
they are so. Ford v. Maxwell, 2 H. Bl. 689. 
But, independently of this objection, the delivery 
was sufficient within the provisions of the stat. 
2 Geo. 2. c. 23. It suffices if the bill come to the 
Jhands of the party to be charged, which here it has 
been proved to have done. In Vincent v. Slay- 
maker, 12 East. 372. where there was a change 
of Attornies, it was decided by the Court of King's 
Bench, that a delivery of the bill to the second at- 
torney was such a compliance with the statute, as 
to enable the first attorney to maintain an action 
upon it. 



Dallas, C. J. — The first thing to be looked to is 
the statute, and the precise words of it. The sta- 
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tute requires that the bill shall be left ''at the dwell- 
ing house or last place of abode of the party to be 
charged tlnrewith ;" and it is said that these words 
of the Ptntate are to be strictly and literally con- 
strued. Givin^y, however, its full weight to that 
argument^ it is nevertheless necessary that a rea- 
sonable construction should be applied. The case 
of Uill V. Humphreys proceeded entirely upon 
the distinction, that a counting-house is not a dwell- 
ing house within the meaning of the statute ; and, 
in that case, as it is in this, it was not proved that 
the party charged attended the taxation of the bill, 
or that the bill ever came to his hands. The inten- 
tion of the legislature was merely to ensure notice 
to the party of the delivery of the bill ; and most of 
the cases cited fail in their application to the pre- 
sent, because in those cases notice to the party of 
the delivery was not established. I am of opinion 
that the defendant, by attending the taxation, re- 
cognized Mr. Deykes as his agent for the purpose 
of receiving the bill; and, consequently, that the 
delivery is, under the circumstances of this case," 
sufficient. 

The plaintiff had the verdict. 

Vaughan, Serjt., and Platt^ for the plaintiff. 

Lens, Serjt., and Selwt/n, for the defendant. 



1819. 



Previous to the bringing an 
action on an attorney's bill, it is 
safficient under the stat. ^ Geo. 
^., if, at the time of the deli- 
Yery, the bill be left at the de- 
fendant's last known apparent 
place of abode ; and it fur- 



nishes the defendant with no 

answer to shew that he had 

another known place of abode 

subsequently to the delivery, 

Wadeson v. Smithy 1 Starkie's 

N. P. C. 324. See also Fin. 

cheitY. HoWy 2 Campb. 277, 

2 



Warren 

Cunning- 
ham. 
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'Hill niiiiiiiiii uii taigswea- 
SITTING DAY AFTER TERM IN LONDON. 



^r^' Campbell v. Hodgson. 



Fa. 15. 



The •*?*'?[- rriHIS was an action against the defendant m 



T 



feet of a bill 

of exchange JL acceptof of a bill of exchaiure* 

cannot be con- ^ " 

trolled by a 

tion.^Ther^ it appeared that the plaintiff was maQagio^ 
wa^vTrbany* o^v"^^** ^f a vcssel Called the Uni(m, of whkh one 
understood Captain JohfisoH (with whom the plaintiff had had 

between the * • \ ' i 

acceptor and considerable dealings) was the commander. An 
tiiYt^hebiii action had been commenced against Johnson, in 
?nt"of a^pa%'!* which both tile plaintiff and the defendant became 
doeYlot c'^-^* ^^® bail; and the plaintiff having discharged the 
troi the legal amount of the debt and costs in that action^ re- 
the bill. ceived from the defendant a bill^ dated the 24tii of 

ofa^s^pecffir^ January, 1818, and payable in six months for 25GZ., 
tE?eivCT^^ being a moiety of the debt and costs, but which 
of money has bill was ffivcn Under a verbal understanding*, that 

the right of o i , . i 

applying it. payment of it was not to be demanded, m the event 

of the plaintiff being able to reimburse himself 
out of the effects of Johnson^ whose agent the 
plaintiff was. This bill was, on the 20th of Juhf, 
1818, renewed for another bill of that date at three 
months, and which latter bill formed the subject of 
the present action. Johnson became bankrupt; 
and, although the plaintiff claimed to be a creditor 
of his to the extent of about 7000/., on a running 

1 
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account o( aome years' duration, yet he did not prove 
ki# debt under the commission. On the 1st of 
May, 1816/ the plaintiff received, on the account of 
Ji^knis^n, the »ura of 1,70(M. There were cross de- 
iMiids between the plaintiff imdi Johnson to a con* 
siderable amount. 



1S19. 



Caupbeli. 

V. 



FatigAan, Serjt., for the defendant, contended^ 
that on the receipt of the 1,700/. the plaintiff was 
bound to apply it in liquidation of the bill in ques- 
tion ; and tiiat he could not keep the bill as a 
floating security for the balance due to him from 
Johnson. 

Tnddtf, Seijt., contra, insisted, that if there were 
any agreement to discharge the bill out of a 
fMurtacular fund, that agreement should have 
been reduced into writing, since otherwise it 
ioould not control the legal operation and effect 
ef the bill 



Dallas, C. J. — This is an action upon a bill of 
exchange against the defendant as acceptor ; and 
his acceptance of it being proved, as a general pro- 
position, he becomes liable upon that acceptance 
until the bill be paid. There is in this case no con* 
.dition apparent on the &ce of the bill ; and no rule 
of law is better established, than that a party shall 
not be permitted to add a verbal or oral condition, 
in order to control the legal effect of a written in- 
strument. In an action on a bill or note the de- 
fendant is not allowed to give evidence that the bill 
or note should be renewed, or that payment should 
not be demanded when the instrument becomes 
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Campbell 

V. 

Hodgson. 



due : for there would be no use in reducing a,n 
agreement into writing, if it is thus to be varied 
by a parol understanding. The only ground on 
which 1 admitted the evidence was^ that something 
might possibly have been proved^ which amounted 
to payment. It is said there have been cross deal- 
ings between the parties^ and that cross demands 
exist to a large amount. But am 1 to take, an ac- 
count of these demands^ upon the simple question 
whether the defendant be or be not liable as ac- 
ceptor of this bill ? There might have been a 
specific appropriation of the money received by 
the plaintiif to the liquidation of what was due on 
this bill. But, in the absence of such an appro- 
priation by the payer, the party receiving it has a 
right to apply it in any manner he pleases ; and as^ 
in this case, the plaintiff had other demands against 
Johnson^ I think he had a right to apply the mo- 
ney he received to the reduction of those demands. 
It appears to me^ that the defendant is liable as ac* 
ceptor. 

Verdict for the plaintiff. 



Taddy, Serjt., and 



', for the plaintiff. 



Vaughan, Serjt, and Chitty, for the defendant. 



That, where there are seve- 
ral demands, the party paying 
may, at the time of payment, 
apply the money to which de- 
mand he thinks proper, and 
that, if he do not, the recelTer 



may apply it as he pleases, see 
Anon. Cro. Eliz. 68. Bowes 
y. Lucasy Andr. 55. Goddard 
y. Cox J 2Stra. 1194. New- 
march T. Clat/, 14 East. 239. 
Peters ?. Anderson^ 5 Taunt. 
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506. Kirhy t. Dake of Marl- 
borough^ 2 Maule and Selw. 
18. Bosanquet t. Wray^ 6 
Taunt. 597. Phmer t. Long^ 
1 Starkle'i N. P. C. 153. But 
see Birch v. Tehbuit^ 2 Stark. 
N. P. C. 74. Marryatis t. 
FF^fife, Ibid. 101 .—That a parol 
condition, inconsistent with the 



terms of the bill itself, cannot 
be engrafted upon it, see 
lloare t. Graham^ 3 Gixnpb. 
57. Free t. Hawkins^ 1 B. 
Moore's Rep. 535. Rawson 
T. Walker, 1 Starkie's N. P. 
C. 361. Dukes Y. Dow, Chitt J 
on Bills of Exchange, (5th 
edit.) 61. fr. 



1819. 



Campbell 

V. 

HoDGSoy. 
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ADJOURNED SiTTINGS AT WESTMINBTHl. 



Feb. 16. 



Ann Gorton and Another, Executrix and Exe- 
cutor, &c. V. Thomas Dyson and Another. 
Executors, &c. 



A SSUMPSIT for money had and received by 



A, bequeaths 
toB, 1,2002. 

*°^^^PP°'"^. .i:lL the defendants' testator to the use of the tes- 

C executor ot 

her will. c. tatrix of the plaintiffs. 

has sufficient *■• 

assets,but does 

legJ^ytoB. The plaintiffs claimed a sum of 1,200/., which 
makes^hu wm, ^ad been bequeathed to their testatrix Mary Sand- 
by which he /^rrf, by her aunt Frances Holland ; and, to estab- 

bequeaths to •^ •^ ' 

B. an annuity Hsh their demand, they put in the will of the de- 
expresses it to fendant's testator James Holland, which was da^d 
fi^:^t/ih^ the 13th of July, 1815 ; and in which was con- 
iloorM^ut^^ tained the following bequest :—'' I give, devise, 
which annuity and bequeath, unto my sister, Mrs. Mary Sandford, 
accept. Held, widow, and her assigns, for and during the term of 

that the 1,2002. i . i it -i i i r 

is money had her natural lite, one annuity or clear yearly sum of 
S'thrusTof* 700Z., free and clear of taxes, (except property tax) 
B., and may j^e same to be issuing: and payable to her out of 

be recovered ^ * •' 

in thatform of and from all my freehold estates, by two equal half 

action ./ * 

yearly payments, to wit, on the 25th of March and 
the 29th of September in every year, the first pay- 
ment thereof to commence and be made on such 
of the said days as shall first and next happen after 
my decease.'' In a subsequent part of the will the 
following clause was inserted : — '^ Nevertheless^ I 
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hereby expressly declare, that the said annuity 96 
given to my said sister as aforesaid, is to be in full 
discharge, and she is to accept the same in full 
satisfaction and extinguishment of a certain debt 
or stimof\,^O0L,in which I stand indebted to her as 
and for a legacy heretofore bequeathed to her by my 
late aunt Prances Holland, deceased, and for which 
she is to execute a good and valid release to my 
other executors accordingly, as soon as may be 
after my decease, otherwise such annuity shall not 
be paid or payable/' The testator, James Holland, 
died on the 22d of May, 1817, without having al- 
tered his will ; and on the 30th of October follow- 
ing Mary Sandford died : but she had not exe- 
cuted a release of the 1,200/. as required by the 
will ; nor done any act which could be construed 
into an acceptance of the annuity bequeathed to 
her in lieu of the 1,200/. James, Holland was ap- 
pointed executor of the will of Frances Holland, 
by whom the legacy of 1,200/. was bequeathed to 
J\lary Sandford. 

Hullock, Serjt, for the defendants, objected, that 
the action was not maintainable* This is, in effect, 
an action to recover a legacy ; and it has been de- 
cided, that, at law^ a legacy cannot be made the 
subject matter of an action. The action is brought 
by the executrix and executor of Mary Sandford, 
against the executors of James Holland ; but the 
ground of the action is a legacy left by' Frances 
Holland, who was the testatrix of James Holland. 
The executor of an executor represents the ori- 
ginal testator; therefore, suppose this action had 
been brought against James Holland in his life- 



1819. 



Gorton 
Dyson. 
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time, and there had been evidence of an acknow- 
ledgment by him, that he bad received the money; 
yet that acknowledgment would not have operated 
80 as to enable the legatee to recover the legacy in 
an action for money had and received. The will 
itself proves nothing more than that the testator, 
James Holland, had in hand the legacy bequeathed 
to his sister. If a trustee acknowledge that he has 
money in his hands, it is not recoverable in an 
action at law ; but recourse must be had to a Court 
of Equity. As to a legacy, the general principle 
is clear, that a party must seek relief in a Court of 
Equity, and that he cannot maintain an- action at 
law for it. 



Dallas, C. J. — I am clearly of opinion, that this 
is money had and received, in the hands of James 
Holland^ to the use of Mary Sandford. But I 
will give the defendants' counsel liberty to move, 
if it is desired. 

The plaintiffs had the verdict. 

Lens, Copley, Serjts., and Gow, for the plaintiffs. 

Hullock, Serjt., and Littledale, for the defendants. 



When a legacy is not spe- 
cific, but merely a gift out of 
the general assets, a Court of 
Common Law will not, it 
should seem, entertain juris- 
diction to compel payment of 
it, even although the executor 



admit the legacy to be due, 
and that he has assets; upon 
the ground that a Court of 
Common Law is, from its 
rules, incompetent to adminis- 
ter that complete justice to 
the parties, which Courts of 
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Equity liave the power, and 
are in the constant habit of 
doing. Decks t. Strutt, 5 T. 
R. 690. Blouni t. Bestland, 
6 Ves. Jan. 516. Fariah ▼. 
ff^onj Peake'8 N. P. C. 73. 
But where the legacy is spe- 
cific, ao action at law may be 
maintained against the execu- 



tor after his assent to the be» 
qnest. Doe t. Gu^^ 3 E^ist. 
120. And for a legacy pay- 
able ont of iarid, it seems, the 
derisee may maintain an ac* 
tion at law against the terte^ 
nant or heir. Ewer v. Jones^ 
2 Salic. 4 1 5. But see Webb ▼• 
JiggSy 4 Maul, and Selw. 113. 



1819. 



Gorton 

D. 

Dyson. 



Browning and Others v. Kinnear. 

ASSUMPSIT on a bill of exchange for 100/., 
drawn by the defendant on the 20th of 
August, 1818^ directec[ to and accepted by Joseph 
Blandford, payable at three months after date to 
the order of the drawer, indorsed by him to John 
Neumian, and indorsed bv the latter to John 
Maberhf, who indorsed it to H. Chesterman, by 
whom it was indorsed to the plaintiffs. 

On the 23d of November, the day on which the 
bill became due^ it was presented to the acceptor 
for payment, and dishonoured.. At this time the 
plaintiffs were ignorant of the placets of residence, 
both of the defendant, and of Maberly : but on the 
24th of the same month a person, on the behalf of 
the plaintiffs, applied to Chesterman for the pur- 
pose of ascertaining the pl^ce of the defendant's 
residence ; but Chesterman not being acquainted 

Vol. L G 



Weinetdayp 
Feb. 17. 

Ignorance of 
the place of 
residence of 
the drawer of 
a bill of ex- 
change is a 
sufficient an- 
swer to an ob- 
jection arising 
ont of the want 
of dne notice of 
the dishonour 
of the bill, pro- 
vided due di- 
ligence be 
used to dis- 
cover his place 
of rteidence. 



i^ 



>i\i. 



BftOWlCING 

KinncAr. 
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with it, referred him to Maberly. At four of (he 
clock of the same day, that person called uI)oa 
Maherly ; but, ATafterly being then ffomjrorae^, he 
did nqt reppat. his call until the following, dajr, 
when he saw Maherly, and was directed by hiih 
to the place where the defendant resided. On the 
last day, viz, on the 25th, a written notice of the 
dishonour of the bill was delivered to the defendant. 



Onslow, Serjt., for the defendant. The question 
is, whether due notice of the dishonour has been 
given ? The mere ignorance of the residence of 
the drawer is not sufficient to dispense with notice 
to him of the disTionour of the bill The i^ufe which 
requires notice is strict, and must be complied 
with.. But, at all events, the plam tiffs were hof^A 
to fiad out the residence of the defendant, in oroer 
to give him nqtioe; and ifi this respect th^y fiave 
notusedduje diligence. The person authorised by 
them to give notice of the dishonour, idoes not call 
upoa Maherltf vl\\\}\ four of the clodk of the day of 
the 24th ; and frotti that time tmtil the succeeaing 
day, he remains inactive. 

Vdughan, Serjt.; €ow<r^, contended, that a rea- 
sotiable,' and not ah imn^diate notice of the dlis- 
hoi^our was all itiat w^is required, and that in this 

case the notice vi^as sufficient. 

( • . . ■ < ■ . « ■ i • . ■ ' ' ■ . 

. Dallas^ C. J.-- Where th^ places of atixie; lioth' 
of the acceptor and of the dravver, appeiar on the 
fece^f the bill> there th« want of due riotifce may 
furnish an answer to an action against thedrawer. 
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But it has been decided in the case of Bateman v. 
Joseph {a)y that ignorance of the place of residence 
of a prior indorser is a sufficient answer to an ob- 
jection^ arising out of the want of due notice to 
him of the dishonour of the bill. I think too that 
the plaintiffs used reasonably diligence to ascertain 
the residence of the defendant ; but that question 
I will leave to the jury. 



1SI19* 



BROWNINa 

V. 



The jury found a verdict for the plaintiffs. 
Vaugkan, Serjt.^ and A. Moore, for the plaintiffs. 
Onslow J Serjt.^ for the defendant. 



(a) 12 East. 433. 



Wliere, howefer^ the holder 
^ a biU of exchange is igno- 
rant of the place of residence 
of an indorser, It is not suf- 
ficient (in order to excuse the 
omission to gire regular no- 
tice to him of the dishonour of 
the bill,) to shew that he made 
enquiries upon the subject at 
the place where the bill was 
^^^ble, since he ought to have 
Jqiplied to the other persons 
ifihose nfeimes appeared upon 
ihe billy and should likewise. 



as it seems, haye made applica- 
tion to persons of the same 
name with the indorser, whose 
addresses are set down in the 
Directory. Beveridger.Burgis^ 
aCampb^ 262. But in the 
case of Sturges v. Derrick^ 
Wightw. 76, it was considered 
sufficient, when a promissory 
note has been dishonoured, to 
make enqniries at the place of 
residence of the drawer for 
th^t of the payee. 



G2 
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«*»*j[. Butt v. Conakt, Knight. 



f «^. so. 



fieiiiWf,tiiata FflRESPASS for an assault and false imprison- 

Untgiftrate has ■ * 

the power of JL nicnt. Plea, the gretieral issue. 

apprelteadiDg 

and of reonir- ^ 

iu^Kand The defendant is chief magistrate of the police 
of"cr2^\ttin^ office, BoW'Street ; and it appeared in evidence, that 
Wm. on the 6th of March, 1817, he granted his warrant 

for the apprehension of the plaintiff, on a charge of 
having published two scandalous libels against the 
late Lord Ellenborough and Lord Caatlereagh. On 
the day following the issuing of the warrant, the 
plaintiff was apprehended, and carried before the 
defendant, who required him to give bail for his 
appearance to the charge preferred against him, 
but which the plaintiff refused. The defendant, in 
consequence of such refusal, committed the plaintiff 
to J^fewgate, where he was confined for the period 
of a month or five weeks. On the part of the de« 
fendant the informations and libels were proved^ 
but the plaintiff dispensed with the necessity of 
having them read. 

Vaughan, Serjt., for the plaintiff, stated, that the 
question was, whether a magistrate could commit 
for a misdemeanour, which was not an actual breach 
of the peace, a libel not constituting a breach of 
the peace, but having only a tendency to it } The 
learned serjeant contended, that a magistrate could 
only claim jurisdiction under the terms of his com- 
mission, or by statute, or by the known common 



Butt 

V, 
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law of the land. Firsts as to the commission^ he 1819. 
argued that it did not confer upon a magistrate 
jurisdiction over the offence which was imputed to 
the plaintiff. The commission only assi^^ns the Conant. 
magistrate '^ to hear and determine all and singu- 
lar the felonies, poisonings, inchantments, sorce- 
ries^ arts, magic, trespasses, forestalling, regrat- 
ings, ingrossings, and extortions whatsoever.** 
The offence^ therefore, of publishing and circu- 
lating a libel is not within the words^ and, cannot 
be said to be within the force and spirit^ of the com- 
mission. A broad line of duty is pointed out to 
the magistrate, and it is mentioned over what cases 
bis jurisdiction shall extend: but a libel is not com- 
prehended within it. Neither can a magistrate 
claim cognizance of an offence of this description 
under the statute law, since that law is wholly silent 
respecting it. The statutes of the 1st and 2d Phil. 
and M. c. 13., and of the ^d and 3d Phil, and M. 
c. 10., which direct justices of the peace, in case of 
manslaughter or felony, to take the examination of 
the prisoner, and the information ; of the fact do 
not affect the present case. The first of those 
statutes was passed for the express purpose of 
laying a restraint upon justices of the peace in 
exercising their power of admitting felons to bail, 
and is confined to those cases where the party 
charged is admitted to bail : and the second of 
those statutes extends similar provisions to cases 
where the prisoner is committed. But both of 
these statutes apply only to cases of felony, and 
do not extend to misdemeanours of any descrip- 
tion. The question then arises whether the 
authority exercised by the defendant in this case 
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1819^ is or 18 not sanctioned and warranted by the com- 
mon law of the land ? To bring it within the pale 
of the common law^ it mast be contended that^ in 
every case of a misdemeanor cognizable at sessions^ 
a magistrate is invested with authority to commit ; 
and, therefore^ that if a complaint be laid against 
a person for not repairing a road, which he is 
bound to do by reasson of tenure, a magistrate has 
the power of committal. But that a magistrate in 
such a case is invested with that authority, cannot 
seriously be urged. Lord Coke was of opinion^ 
that a magistrate had not power to commit even 
for a felony, until presentment of the indictment, 
4 Inst. 177. But this opinion, it is true, has been 
controverted by Sir Matthew Hale, in his history 
of the Pleas of the Crown, p. 579., where he says, 
that '' the opinion of Lord Coke is too strait-laced ; 
and that a magistrate has the power of committtd 
before the oflFender is indicted. This power, how* 
€fver, extends only-to cases of treason, felony, and 
those misdemeanors which are actual breaches of 
the peace ; and no authority, recognizing the right 
of committal^ except in those cases, can be cited. 
In the case of the seven bishops, Mr. Justice PoweU, 
in opposition to the opinion of the other three 
Judges who then presided in the 0)urt of King*s 
Bench, said, that a libel was not a breach of the 
peace ; and that learned Judge has, on that ac- 
count, been since designated as ^^ the only honest 
man of the four judges." The case, however, of 
the King v. Wilkes, 2 Wils. 151., is a direct autho- 
rity to shew, that a libel is not an' actual breach of 
the peace, but that it has merely a tendency to 
it. Lord Camden, in delivering the judgment of 
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this GouTt on that case, said, '' We are all of opi- 
nion that a libel is not a breach of the peace ; it 
tends to the breach of the peace, but that is the 
utmost. But that which only tends to the breach 
of the peace> cannot be a breach of it/* This, 
th^refoi!e, is a clear and decisive adjudication ex-* 
pressly negativing the fact of a libel constituting 
an aCtuaLbreach of the peace. There is, indeed, 
an exception in the case of a secretary of state, 
who, for three centuries, has exercised the power 
and privilege of apprehending for a libel, and of 
committing for want of bail. The origin of the 
power thus exercised by a secretary of state is, in 
som.e books, attributed to the mandatum regis, be- 
cause such an officer is the immediate servant of the 
king. His authority to commit for a libel is estab- 
lished by the case of The Queen v. Derby, Portesc. 
Rep, 140. That, however, was the case of a scan- 
dalous and seditious libel against the government ; 
and a wide distinction subsists between a libel upon 
an individual, and one which is levelled against 
the state. In that case, too, the warrant was issued 
by the secretary of state ; but here the jurisdiction 
is assumed by a magistrate. It is also observable, 
that in the Queen v. Derby, Lord C. J. Parker, 
in elucidation of his judgment, expressly puts the 
qase of a magistrate, on an information being laid, 
having power to compel the appearance of a felon 
before him. Now if, at that time, the law was 
settled, that a magistrate could have committed for 
ajibel, would not the Chief Justice have instanced 
thai case, since the sole question there was, whe- 
ther a secretary of state had that power. Upqn 
the authority, , therefore, of the Queen x. Derby, 
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1819» this view of the question is rather confirmed than 
impugned. Neither is authority wanting, to shew 
that a libeller is not bound to find surety of tbe 
CoNANT. peac^. In the case of the King v. Wilkes, Lord 
Camden, in delivering judgment, said, *' It is ab- 
surd to require surety of thie peace or bail in the 
case of a libeller; and, therefore; Mr. Wilkes must 
be discharged from his imprisonment/' The judg- 
ment thus given being the unanimous opinion of 
the judges who then presided in the Court of Com- 
mon Pleas, amounts to an express judicial declar- 
ation that in such a case no man is obliged to 
find surety of the peace. The want of jurisdic- 
tion in a magistrate, over a case of this description^ 
is further exemplified by the statute 48 Geo. 3. c. 
58., which empowers a judge of the Court of 
King's Bench to issue his warrant for the apprehen- 
sion of a person guilty of a misdemeanour ; and to 
cause such person, wh^n apprehended, to come 
before him, or some other judge of the same 
Court, or before some one of his Majesty's justices 
of the peace. This legislative provision would 
have been perfectly unnecessary, if, antecedently 
to the enactment of that statute, a magistrate had 
the jurisdiction, of which the defendant must con- 
tend he was possessed. And, if that statute had 
been confined to infortnations only, this line of ar- 
gument would not have been supported: but it 
extends, not only to cases of informations, but also 
to every case where '' any person shall be charged 
with any offence for which he or she may be pro- 
secuted by indictment, not being treason or felony.*' 
This act, in its provisions, applying only to the 
Judges of the Court of King's Bench, does not 
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confer any authority upon the Judges of the Court 1R19. 
f>f Common Pleas, or the Barons of the Exchequer. 
But the Judges of the Court of King's Bench are, 
by virtue of their appointment, magistrates ; and Cowant. 
yet, according to the argument which would be 
advanced for tlie defendant, a magistrate did not 
require the interposition of the Court of King*s 
Bench, since, before the enactment of that statute, 
he was invested with a power of apprehending and 
committing in a case of this nature. Unless au- 
thorities can be adduced to shew that a libel be an 
actual breach of the peace, the want of jurisdiction 
in a magistrate to commit is not capable of being 
controverted. The present is a question upon 
•which great and serious doubts have been enter- 
taiiied, and it is one of the highest importance. 

Lens, Serjt., contrd. The defendant, in his cha- 
racter of magistrate, acted in a regular and proper 
manner, as far as the facts of this case authorised him. 
This is a question of very considerable moment. The 
power of a magistrate to exercise a Jurisdiction of 
this description has hitherto been universally deemed 
to be law, and the exercise of such a jurisdiction 
has been uniform throughout the kingdom. As, 
therefore, it has constantly been acted upon^ the 
power of exercising it in future must continue^ un- 
less the legislature interferes. It has been said for 
the plaintiff, that no authority recognizing this 
power can be produced, and that the absence of au- 
thority is conclusive of the want of jurisdiction : but 
that argument is fallacious ; because, as no adjudica- 
tion exists determining that the exercise of such 
a power is either legal or illegal, the inference. 
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1819. arising from the want of autlt^ority^ weighs as much 
in flavour of the defendant^ as it does for the plain- 
tiff. In fact^ such an argument pn either side cannot 
CoNAWT. avail. The fair inference, however, to be drawn 
from all the cases which have been cited, is, that a 
tnagisitrate is invested with the authority for which 
the defendant contends. The case which ap* 
proaches nearest in resemblance to the present is, 
that of the secretary of state. That officer, it has 
been decided, and admitted, has the power of com* 
mittal for an offence of this description. It can^- 
not be denied that a secretary of state may be gifted 
with a power, which a magistrate does not possess: 
but the mere proof that a secretary of state is in- 
vested with a particular power does not neces"- 
siarily negative the existence of the same power in 
a magistrate. Supposing a libel not to constitute 
a breach of the peace, the determination, which 
recognizes the power of a secretary of state to 
commit, conclusively decides that, in order to give 
t^riminal jurisdiction, it is not necessary that that 
offence should amount to a breach of the peace : 
and, on the other hand, assuming that a hbel be a 
breach of the peace when under the cognizance of 
a secretary of state, it is equally so before a magis- 
trate. But the distinction which has been drawn 
between offences which are actual, and those which 
are only constructive breaches of the peace, is not 
well founded. There is no dictum to be found in 
the books, which will justify the conclusion, that 
offences which have a tendency only to a breach of 
the peace cannot form the subject of an indictment. 
As to the Stat. 48 Geo. 3. c. 68, k has no applica- 
tion to the present case. That statute was passed 
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diverse intuitu, \iz. to extentl the power of irauing^ 
bench-warrants to other cases than those to which 
that power before applied. The judges of the 
Court of King's Bench too, whilst sitting in Court;, 
do not act in the character of magistrates^ but in a 
character wholly distinct. If, however, as it is 
contended for the plaintiff, a Hbel be not an actual 
breach of the peace, how can an indictment be 
supported for the publication of a libel^ which con«» 
eludes by stating that the libel is against; the peace. 
Every indictment must necessarily, and does avei; 
that the offence imputed to the -delinquent^ be it 
what it may, is against the peace of the king. By 
the term breach of the peace is not to be .under* 
stood actual outrage ; but an infraction upon that 
good order which uniformly prevails in every 
civilized and well constituted* society. With re-* 
spect to the dictum of Lord Coke, that a magistrate 
could not commit for a felony until presentment of 
the indictment, it has been expressly contradicted 
by Lord Holt in KendaVs case, 5 Mod. 80, and 
the law is now clearly established that, for a breach 
of the peace, a magistrate has the power of com* 
mittal before indictment found. The distinction 
which pervades the cases is, whether indictment be 
or be not found ; and no difference in this respect 
exists between a constructive and an actual breach 
of the peace. 



1810. 



BuTi 
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Vaughan, Serjt., in reply. Admitting that the 
practice is to aver the offence, which forms the 
subject of the indictment to be contra pacem domini 
regis; yet, if those words be omitted, the indict- 
ment will nevertheless^ in some instances, be good. 
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1819. In many cases in which they are introduced they 
^^^^^^^"^^ are merely matter of form, and do not constitute 
^^" a part of the substance of the indictment. They 
CdNANT. would not^ in a ease of this descriptron, be es- 
sential to an indictment. If a magistrate be al- 
lowed to arrogate this power to himself^ it will 
operate in some measure as a repeal of the libel 
bill^ since he^ and not a jury^ will decide upon 
the libellous tendency of the paper. The exercise 
of such a power, therefore, would contravene the 
provisions of that act of parliament, which has en- 
acted, that it shall be the exclusive province of a 
jury to say, whether the paper charged. to be a 
libel ought to have that sense ascribed to it. In 
regard to the authority of a secretary of state to 
commit for a libel^ it is widely different from that 
which it is supposed a magistrate possesses. A 
secretary of state can commit only for libels iipon 
the government. His authority, therefore^ is a 
special one : it is committed to him for a special 
purpose, and can be exercised only upon particular 
occasions. It is said, however, that a practice has 
uniformly prevailed sanctioning the power claimed 
by the defendant ; but of that practice no proof has 
been offered. To entitle it to the appellation of 
practice, it should have prevailed from the time of 
legal memory. It should have been commimi er 
usitata et approbata. There is not only no proof 
of the practice ; but, supposing it to exists it is 
not shewn^ in any one instance^ to have been re- 
sisted. To have the force and effect of practice^ it 
must be shewn to have been controverted, since tacit 
acquiescence alone will not establish a practice. 
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Dallas, C. J. — The question in this case is^ 1819. 
whether the arrest and detention be unlawful ? The 
plaintiff complains of having been illegally appre- 
hended and imprisoned, to which the defendant Comakt. 
answers, that an information being lodged before 
him in his character of magistrate, of the plaintiff 
having published and circulated libels of a malig- 
nant description, he issued his warrant to appre- 
hend him; and that the plaintiff, being apprehended 
under that warrant, and having refused to find bail^ 
was by his (the defendant's) authority committed. 
The defendant insists that, in point of law, he had 
a right thus to act ; and if that proposition be true, 
it certainly was his duty to have proceeded in the 
manner in which he has done. This, therefore^ 
gives rise to the principal point in the cause, as it 
is contra-distinguished from the question of da- 
mages, which question cannot here arise, if what 
the defendant contends be correct : and, confining 
myself to this case, I think that the defendant for 
libels of this description had a right not only to ap« 
prehend the plaintiff, but to commit him on his re- 
fusal to find bail. If the power of apprehending, 
and of committing for the publication of a libel^ 
be a dangerous power when entrusted to a magis- 
trate^ it is for the legislature to dispossess him of 
it : the question now to be considered is, what is 
the existing law ? If the law establish in a magis- 
trate the existence of the power which the defend- 
ant claims, it is the duty of every magistrate to ex- 
ercise it, and it is totally immaterial when that 
power was first communicated. It is said, how- 
ever, that no adjudged instance is to be found in 
which this question has occurred^ and in which the 

2 
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i^&. ^ existeiiifte of the authority a^umed *by the defi^d- 
abt has been eicknolvled^ed and established. Of 
ariy'^Uch instance I am not aware; but the ce* 
C(^AKT. ceived 'and established practice goes far to isrscer- 
tdita the right of exercising that authority. It has 
n6t bfei^n cOntSended that, on the ground of unfits 
ni^ss/ msLgistriites ai^e excluded' from the exercise of 
stich ^ power : but the power was said to be ex- 
ctuii'!^ely confiified to the secretary of state. When, 
hOweVlir, it is fiidrhitted^ as it has been^ that the 
rfght bf exerfcisitt'g this power is vested iti a secre- 
tary of state, = the origin of the right is liot dis- 
coverable, althoiigh probably it arose from the' spe- 
cial mandate of the king. The present case need 
not be embatrassed Vfith the qu^tion, whether or 
riot it were pblitic to permit' the executive, part of 
the gbvernment to assume to itself jurisdiction in 
tbe cafee of a libel ; it is sufficient if the power of 
doing so be foil hd to exist. And unless tfeere 1)0 
reason to suppose that a justice of the peace is 
more liable thkn a secretary of state to abuse the 
authority committed to him^ I do not^ in a case of 
this description, know how to discriminate between 
the extent of their 'I'espective jurisdictions^ sioce 
uniform practice aiscribes to a magistrate as well as 
to a secretary of state the power of apprehending 
a Ub^ller^ and of committing Mm on liis refusal U> 
fittd the bail which is required of him. However, 
the power being admitted to exist in a secretary of 
st^ate ; the question is, whether a jastice of the 
peace is invested with a similar power ? And if 
the right of committing for a seditious libel exist 
in the secretary of stale, is it not to be inferred 
that a similar right e^l^istsin a justice of the peace 
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in a case where uniform practice confers upon the i%{^. 
latter an equal semblance of right ? The origin of 
tl^e admitted right is not discoverable; but it rests 
only upon practice and usage. That practice, CoNAirr. 
however, is said to be ancient ; but all practice 
roust have a commencement, and there must have 
been a period when th'e power exercised by (he 
secretary of state was recent. I capnot draw a 
distinction as to what length of time will render a: 
practice legal. Indeed, the secretary of state him- 
self is not a very ancient officer. As magistrates, 
therefore, have in practice uniformly taken cogni- 
^^ance of an otfence of the description imputed to the 
plaintiff, I am of opinion that the defendant in this 
case was justified in point of law, in requiring 
sureties of the plaintiflf, and in committing him on^ 
his refusal to find them. 

The jury found a verdict for the plaintiff^ with 
\s, damages ; but submitted the question of law to 
the opinion of the Court, in the form of a special 
verdict. 

Vaughan, Serjt., Bolland, and Chitiy, for the 
plaintiff. 

Lens, Copley, and Taddy, Serjts., for the de- 
fendant. 



The authorities seem to ency to it. In Hicks^s case, 

establish, that the publication Hob. 215. a libel is defined as 

of a libel does not constitute a provocation to a challenge, 

an actual breach of the peace, and breach of the peace* In 

but that it has merely a tend- DaAon's Justice^ c. 1^. $. % 
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m libel is said to be a mean ^nd 
occasion • tending and inciting 
greatlj to the breach of the 
peace. See also 4 Inst. 181. 
And in 1 Hawkins's Pleas of 
the Crown, c. 73. s. 3. and 4 
Black. Com. 150. the tendency 
of a libel to a breach of the 
peace is stated as the cause of 
its being the object of criminal 
jurisprudence. Indeed, in the 
case of the King ▼. Summer^ 
1 Sid. 271. a libel is reported 
to have been described as hay- 
ing a greater tendency to a 
breach of the peace than blows* 
There does not appear to be 
any doubt that the publica- 
tion of a libel is an offence 
ranging itself within the au- 
thx>rity delegated to commis- 
sioners of O^er and Terminer, 
since power is expressly given 
by the commission to enquire 
de HHcitis verhorum propala' 
tionibusy 4 Inst. ^28. Neither 
does the authority of a Court 
of Quarter Sessions to take 
cognizance of a libel seem to 



rest upon a less certain found- 
ation. The statute of the 34th 
Edw. 3* c. 1. empowers ^^ the 
justices assigned to keep the 
peace to restrain the offenders, 
rioters, and all other barators, 
and to pursue arrest take and 
chastise them according to their 
trespass and offence." Mr. 
Serjt. Hawkins in his Pleas of 
the Crown, B. ii. c. 8. s. 38, 
in commenting upon this act 
of parliament, observes, that 
the word ^^ trespass^' is one of 
extensive signification; and that 
it includes within it not only ac» 
taal, but constructive breaches 
of the peace, such as libels.— > 
The case of the King v. Sum- 
mer, 1 Sid. 271., also confirms 
the existence of the authority 
of the quarter sessions in cases 
of this nature. And in the 
case of the King v. Rispai^ 
1 Black. Rep. 308, Lord 
Mansjield expressly said, that 
libels were within the jurisdic- 
tion of a Court of Quarter 
Sessions. 
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Butt v. Ni:wMAiir. . . . jw»i%, 

Feb* tt. 
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THIS was an action of false iniprisonment a gaoler 
against the ^defendant, who is keeper of the ^^^ 
gaol of Newgate, for detaining the plaintiff under gfe^Wwanfo^ 
the warrant issued by the defendant in the lastt^ase. a magistrate, 

is eDtitled to 
' the protection 

Vaugkan, Serjt., for the plaintiff, stated, that .a Sfc.^l^nr 
preliminary cj^uestion arose which was, whether the SlSdndi^g^ 
defendant was protected by the provisions of the p*"®^*"? ^e 
statute 24 Geo. *i. c. 44. The sixth section of that ^^^^ ^^^ <>«- 

' teotioii iv&s 

statute provides that if, after compliance with the made, it is im. 
demand of the perusal and copy of the warrant; SfrTrliorth^ 
^'4iny action shall be brought against any constable, "rfsdictiOTl*to 
headborough, or other officer, without making the 8^^^ ^^. 
justice or justices who. signed and sealed the war-^ 
rant defendant or. defendants on producing or 
proving sueh warrant, at the trial of such action^ 
the jury shall give their verdict for the defendant 
or defendants, notwithstanding any defect of juris- 
diction in such justice or justices/' The words 
other officer, used in this section, can alone give 
rise to this question ; and under these words the 
gaoler of a prison is not comprehended. The 
legislature, in using such indefinite language, 
could only have . intended it to apply to officers of 
the same description . with those who are ante- 
cedently mentioned, viz. a constable or head- 
borough; and under this denomination of of- 
ficer, the defendant does not come. The defend- 
VoL. I. H 
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ifl?,. , anV therefore^ is not such an officer as is contem- 
^'^'^^^^' plated by the act. 

Butt '^ '^ 

V, 

Newman. Dallas, C. J. — It is unnecessary, in this case, to 
consider the legdity or illegality of the warrant, 
since, whatever might be the result of such a con- 
sideration, the warrant will lequeHy afford protecr 
tion to the defendant. The plaintiff, however, 
contends that the defendant, not being a constable 
or headborough, does not fall within the provisioAS 
of the act of parliament ; but I hold without hesita- 
tion, that he is within the meaning of the words 
ether officer. It has been decided, t^at a cb.Qrcb* 
warden is entitle4 to the protection of this statllt^^ 
which decision must have proceeded upon th^ 
ground that he ranged within the meaning of tbe 
general words other officer. It lyould^ indeed, Ini 
extremely strange if the gaoler who receives a per- 
son into his custody under the warrant of a magte^ 
trato be not protected, when at the same time tb^ 
consJ;able who conveys the person to (be gaolii 
entitled to protection. I think, tiherefor#> tbi^ 
there must be a verdict for the defendant. 

The plaintiff^ however, was nonsuited. / 

plaintiff*. 

Lem and Copleg, Serjt^., for the- defendant. 
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See Harper v. Cmry 7 T. R; and gekr. Mft. Nt^fUite v* 
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Butt v. Jothes^ Esq. Mwhdaif^ 

TRESSPASS for an assault and &lse imprison- a person con-. 
ment. The first plea was the general issue, cl^^e iU\ 
The second plea stated, that on Wednesday next J^fent jariT' 
after the end of the term of Easier, in the fifty- fcuon i.«eii. 

' -^ tenced to pay 

. fourth year of the reign of our lord the king, at afiDe,andis 

the Guildhall of the city of London, before Lord execatton an. 

Ellenborough, Chief Justice^ &c. the plaintiff, to- paid * au 

gether with other persons^ was tried and convicted ficer^whoJf 

upon aR indictment for certain conspiracies and custody he i» 

\ * committea 

misdemeanors^ and that afterwards >>n Tuesday ^voluntarily 
next after fifteen days of the Hobf Trinity , in the escape before 
^d fifty-fourth year of the reign aforesaid, the th/fine,Vetit 
plaintiff, being then brought into the Court of out ^^i^^^^^n^ 
said lord the king, before the kinff himself, it was <J»ty to re- 

^ o ' take hull. 

considered and adjudged by that Court, that for 
the offence of which he had been convicted^ the 
plaintiff (amongst other things) should pay a fine 
of 1000/., and should be imprisoned for the term 
of twelve calendar months. The plea then averred, 
that the plaintiff was committed into the custody of 
the defendant, who was marshal of the Marahalsea, 
in execution of that judgment, and until the plain- 
tiff should have paid his fine ; and that the defend- 
ant received the plaintiff into his custody in pur*** 
suance of that judgment and sentence. The plea 
then alleged, that before the fine had been paid, 
the plaintiff unhtjivfuliy and wilfully, and against 
the will of the defendant, escaped and went at 
large, from and out of the custody of the defend*^ 

H2 
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181$. ant, whereupon the defendant pursued and re- 
took him. There was a third and a fourth plea, 
which^ in substance^ were similar to the second. 
Jones. To the second plea the plaintiff replied, that 
after the expiration of the twelve months, bein^g^ 
the term of bis tmprisonment, the defendahf vo- 
luiatarily suffered and permitted him to go at large; 
and upon this replication issue was joined. The 
issues taken On the replications to the third and 
fourth pleas also turned upon the fact, whether or 
not the^escape was voluntary. 

The facts of the case were these : — in the EoBter 
vacation of 1814, the plaintiff, with several other 
persons, was tried and convicted of a fraud upon 
the Stock Exchange ; ^nd in Trinity term of the 
same year he was brought up for judgment, when 
the Court of King's Bench sentenced hifli to pay a 
line of 1000/., to be imprisoned for twelve calendar 
months, and during the period of his imprison^ 
ment to stand in the pillory. The latter part of 
the sentence was remitted; alid it was suggested for 
the plaintiff, that he conceived the fine was also re^ 
mitted : but this suggestion was altogether ne- 
gatived by the evidence. On the 21st of June, 
1814, the plaintiff was delivered to the defendant, 
(who is marshal of the King's Bench prison,) in 
execution of the sentence passed upon him ; and on 
the 20th of June, 1815, the period for which he 
was adjudged to be imprisoned expired. On the 
morning of the latter day the defendant's clerk 
waited upon the plaintiff in the prispn, when the 
plaintiff enquired to whom his fine was to be paid^ 
and was informed by the clerk that the payment 
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shoold be made either to the marshal^ at the crown 1819. 
office^ or to him (the clerk) on the account of the 
marahaL Shortly after this interview the plaintiff 
went into the lobby of the prison^ and represented Jones. 
to the turnkey that the fine was paid^ upon which 
the turnkey permitted him to depart The plaintiff 
was retaken on the 29th of June. 

m 

Dallas^ C. J. — This is an action for anr alleged 
false imprisonment^ to which the defendant has 
pleaded ar justification. It is not a case as between 
one individual and another. Where a debtor is 
eommilted in execution for a debt, the sheriff is. 
bound to detain him until the debt be paid^ or he 
be discharged by due course of Ikw : but if before 
the occurrence of either of. those eventa the sheriff 
voluntarily suffer the debtor to escape^ he in an 
action for the escape is answerable to the plaintiff 
in the execution for the amount of the debt^ and 
cannot afterwards retake the actual debtor. But 
this rule does not apply even to a civil execution 
where the escape is negligent^ and without the per- 
mission or privity of the sheriff. The present, 
however, is not a case of a civil execution^ as be- 
tween individuals. The public are here interested. 
The plaintiff, being convicted of a crime by a court 
of competent jurisdiction, is committed to the cus- 
tody of the defendant, in execution of the judgment 
which that Court passed upon him. Supposing, 
therefore, that the defendant had personally been 
at the outer door of the prison, and had voluntarily 
and knowingly suffered the plaintiff to escape ; yet 
I think that in point of law it -^ould have been 
his. bounden duty to have retaken him whenever 
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Knight v. MARtiN, ^SSf^' 

T' ; 

HE plaintiff in this action had been fionsuited Afteranoticc 
on the former trial on account of the absence lease and a 
of a material witness, see ante, p. 26. It noW ap- tn^Tf £e 
peared that since the last trial the defendant harf ^Jdw?^''^' 
assigned to a third person all his interest in the "^JJJ^^**** 
premises^ and bad delivered the original lease to privity of hu 

!. . mu u J 4. attorney on 

the assignee. The person who appeared as at- record, a 
torney on record for the defendant was n6t privy u^rward" 
to the assignment. Previously to the present trial J^^l^er'nT^e 
the attorney for the plaintiff served upon the do- to produce the 

•^ '^ . 3 t. tewcUsenred 

fendant's attorney a second notice to produce the npon the at- 
original lease; but at the time of the service ttie loforDuthe 
defendant's attorney informed the person who fhrSoti^citot 
sehred the notice that the lease bad been assigned b^en^ilSg^wi, 
without his privity under the direction of, the de- and that the 

^ i* i assignment 

fendant himself; and that he did not know to was made 

whom it was assigned. The plaintiffs attorney pHvit^. The 

was acquainted with the place of the defendant's jj^quilnt^"*^ 

residence. T/t^lir^ 

ant's resi- 

The original lease not being produced^ Lawes, that it'was in-' 

. cnmbent npon 
kiiafeo have enquired of the defendant, in irhose possession the lease was> in order to rea- 
der secondary evidence of its Contents admissible. 



mt 
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Serjt., for the plaintiff^ proposed to offer secondary 
evidence of it : bat 

Copley y Seijt., contra, contended, that the plainr- 
tiff was not in a cotidition to prove the lease in that 
manner. He should have made further enquiries 
respecting it, and have ascertained to whom- it had 
been assigned, which he might easily have done by 
calling upon the defendant himself. 

Dallas, C. J. — The general principle is, that 
where a party has beeq served with notice to pro- 
duce an instrument then in his possession, he can- 
not part with the instrument before trial, so as to 
get rid of the effect of the notice. Here the first 
cause was at an end by the nonsuit ; and if, on tbe 
trial of the present action, it was necessary that the 
original lease should be produced, it was incumbent 
on the plaintiff to have served the defendant in a 
regular and proper manner with a notice, calling 
upon him to produce the lease, proof of which 
alone would have rendered secondary evidence of 
its contents admissible. But in a case circum- 
stanced as this is, notice to the attorney cannot be 
sufficient, since the lease was not only not in- his 
possession, but had been assigned after the last 
trial ; and the person who served the notice was 
informed, that the attorney for the defendant was 
not privy to the assignment, but that it was pre- 
pared by some other person iinder the direction of 
the defendant himself. The plaintiff, therefore, 
ought not to have rested contented with what he 
had done ; but be should have prosecuted his en- 
quiries farther, and have endeavoured to ascertain 
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froin the defendant in whodse possession the lease 
was. Not having done so^ I think that secondary 
evidence is not admissible. 

Plaintiff nonsuited. 

At the sittings after Easier term the cause was 
again tried^ and the plaintiff obtained a verdict. 

Lawes, Serjt.^ and Curwood, for the plaintiff. 

Copley, Serjt., and Mackenzie, for the defendant 



1819. 



Knight 

V. 

Martxx. 



Thorogood v. Marsh and Swann. 

THIS was an action against the defendants^ as 
common carriers^ for the loss of a package 
delivered to them for the purpose of being carried 
by their waggon from London to Downham. 

On Saturday the 8th of March, 1818, the pack- 
age in question^ which consisted of stationery of 
the weight of 4801bs., was delivered to the receiv- 
ing porter at "the BuU Inn, Bishopsgate-street, 
from whence the defendants' waggon started. The 
waggon left London on Thursdays only. In the 
interval between the Saturday on which the pack- 
age was left, and the following Thursday, the pre- 
mises belonging to the BuU Inn were burnt down^ 
and the package was destroyed. The package 



Stdwrdaif, 
JFVA.27. 



A notice by 
carriei? that 
they will not 
be aoswerable 
for any goods 
above the ▼»- 
lue of 52. no- 
less entered as 
snch and paid 
for according- 
ly, applies to 
ffoods which 
from their 
bulk may be 
supposed to 
exceed the 
specified 
value. 



I 

10^ CAsfes AT Nisi Wtitjs, t. v: 

18119. y^^ directed ta thd pbinftiff at tfdtonhdfh;, Mtd #afs 
wrapped op in bro^n paper, btit thert tvis Aothin^ 
on the outside which indicated the iahie or quality 



THbR0660D 



Marsh, of its contents. 



The defence was rested upon the effect of a no- 
tice upon fac similes, of which it appeflr^cf the 
charges for the carriage of parcels directed fc* the 
plaintiff had for several years been made out^ and 
which had regularly been delivered to hrm. This 
notice intimated that '' the proprietors would not 
be accountable for any plate, watches, jewels^ 
writings, lace, or any article of more than five 
pounds' value, unless entered as such, and paid for 
accordingly.'' Here the package had not been 
entered as being above the value of five pounds, 
nor had any thing been paid for it ; and the defend* 
ants, therefore, were not accountable for the loss 
of it. 

Vaugkan, Serjt., for the plaintiff, conttttikA, that 
the notice was unavailing. It cdtild otlty arppTy t6 
packages, the appearance of vtrhick rend^r^ k 
equivocal whether they were of the value of five 
pounds. The general liability of the cAfrier is re- 
strained^ by this notice, merely to the loss^ 6f g^oiods 
of the same denomination with those expressly 
mentioned therein, and which are contaitted in a 
small compass. In the case of Betk v. Etttris, 16 
East. 244., an intimation was thrown out by the 
Coui^t of King's Bench, that the Magliitutie of the 
package would countervail the effect of the notice^ 
although the decision in that case proce^eded upon 
the grotind of gross negligence in the carrier. 
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Dallas^ C^ J.— This is the case of property, en- 
truMed to the defendants to be carried to a certain 
plkce^ being; lost by fii'e, which loss having arisen 
from accident, neither party is to blame. The 
package was left at an inn for the defendants, and 
it was safely and properly left there. The getieral 
kw is clear. A common carrier is in every case 
an insurer against fire. What he received is not 
only a compensation for the carriage, but it like- 
wise creates aii obligation in him to indemnify 
against fire. It is also equally clear that a carrier 
may limit his responsibility; and, whether or not 
the defendants h^ve availed themselves of that right 
in such a manner as in this instance to protect 
themselves from liability is the question raised in 
this cause. Generally speaking, there can be no 
doubt that a carrier is liable for a loss of this 
description, unless a restriction be imposed upon 
bis responsibility; and that, the defendants con- 
tend, was in this case done. The notice out of 
which the defendants say the reiitriction arises inti- 
mates, that '' the proprietors (of the waggon) will 
not be accountable for any plate, &c., or any arti- 
cle of more than five pounds' value, unless entered 
as such, and paid for accordingly.'' The evidence 
satisfactorily brings home to the plaintiff a know- 
ledge of the notice, since copies of it have been 
traced into his hands for several years past ; and 
the notice, by its leg^ operation^ imposes a restric- 
tion upon the ordinary liability of the defendants. 
Thfe first objection urged against the efficacy of 
this notice is, that the latter words, '^ or any article^'' 
must l)e confined to articles of the same description, 
with reference to bulk^ as those which precede. 



iM. 



TaoliooooD 
Marsh. 
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1819* But I do not know how I can restrain the operation^ 
of the notice in this niann». The notice is gene- 
ral in its terms^ and from its generality it includes 

Maksh. goods of this denomination. The question then 
results as to the legal effect of the notice. Where 
a carrier gives notice that he will not be liable be- 
yond a stated sum in the event of his own terms 
not being complied witb^ if the party sending goods 
by that carrier have notice eS the qualified restrict 
tion which he imposes upon his own liability^ and 
do not comply with the terms prescribed^ the car- 
rier^ in case of a loss happenings is not liable. The 
notice in this case operates in restraint of the or- 
dinary responsibility of the defendants ; and as the 
plaintiff must necessarily have had a perfect know- 
ledge of this restriction^ I think that the verdict 
should be found for the defendants^ conceivings as 
I Ao, that the package in question falls within the 
terms of the notice. I give no opinion whether> 
if negligence had been imputable to the defendants^ 
they would not have been liable. 

Verdict for the defendants; 

Vaughan, Serjt., and Chith/, for the plaintiff. 

Copley, Serjt., and Hart, for the defendants* 



See Wilson ▼. Freeman^ 3 nett^ 4 Price's Excheq. Rep^ 

Campb. 527. Down t. Fro^ 31. A carrier is liable for 

mont^ 4 Campb. 40. Leviy. gross negligence, altliougb the 

WatefhougBf 1 Price's Excheq. goods are aboTe the Taloe 

Rep. 2S0. Bodenkam t. Ben* mentioned in his notice, and 
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nHhoagfa theyarenot spectallj new. and Aid. S66. See also igig. 
^entered and insured. BirkeU. Smith t. Home^ 2 B. JVIooire's 
T. WUlan and Others^ 2 Bar- K^p. 18. 



Trice and Another v. Leyburn. SahirdajF, 

JPe6.27. 

ASSUMPSIT. The declaration stated that the The statute 
defendant was possessed of certain stables^ «. 4. does not 

« ..i. 1 . -A . A. f f ^ • invalidate an 

bnildings^ and premrses^ situate at Islington, m executed poro/ 
which he carried on the business of a stage-coach ^tlfprcventa 
maiter: and that hre was also possessed of divers pafty *<>.»' 

•* , ^ frbm mam- 

horses, carriaffes, harness, stable utensils, and other taininganac- 

- . - 1 . [ .- . T . tionfora 

tilings then being upon the said premises. It the«i br^eachofit, 
averred, that in consideration the plaintiffs would breach does 
take possession of th« said stables, buildings, and ^^iJJterest^ui 
, premises, and would become tenants of the same in- iand,aiUiough 

* "* •' the contract 

stead of the defendant, and would also buy of the itself «Upu- 

lates that the 

defendant the horses, carriages, &p. for 410f. Is. ; defendant 

the defendant undertook to repay the plaintifis any stitated L^^ 

money they might thereafter be compelled to pay gteadVfth^* 

for any arrears of rent or taxes then due from the plaintiffs, of 

•^ premises then 

defendant, in respect of the said stables, or the said in their occu. 

« _ o pation. 

horses, &c. ^ 

It appeared in Evidence that, after the contract 

stated in the declaration had been entered into, a 

distress was levied upon the premises for a sum of 

86/. lU. 3rf., which had become due for taxes 

during the time the defendant occupied the pre* 

mises. This distress the plaintiffs satisfied ; and, in 

1 
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addition to it, they also paid a sum of 152. 10^. 
being the amount of the expences attendingthe dis- 
tress ; and to recover these two sums the present 
action was brought. The agreement, as set forth 
in the declaration^ being proved to have been 
merely by parol, 

Lawes, Seijt., and Campbell, for the defendant, 
insisted^ that the action was not maintainable. The 
contract relates to a interest in land ; and it there- 
fore falls within the provisions of the 29 Car. 2. 
c. 3. 8. 4. which enacts, ^^ that no action shall be 
brought to charge any person upon any contract 
or sale of lands^ &c. or any interest in or concern- 
ing them, unless the agreement upon which such, 
action shall be brought^ or some memorandum or 
note thereof, shall be in writing, and signed by the 
party to be charged therewith^ or some other per- 
son thereunto by him lawfully authorised/' The 
word used in the statute is agreement, which con* 
sists not only of the promise^ but also of the con- 
sideration on which the promise is founded ; for 
an agreement is only complete when they both 
concur. The consideration, therefore, being of 
the essence of a contract, and the contract in thi9 
case being entire, it will be sufficient, in order to 
vitiate the contract, if part of the consideratipn 
contemplated the granting an interest in land. In 
Charter v. Beckett, 7 T. R. 801., it was decided, 
that a parol promise to pay the debt of anotbi^r, 
and also to do some other thing, was avoi4e4 bjr 
the statute, the proipi^e in that case being entire,- 
If, then, the contract on which this action rests be 
entire and indivisrble^ it is af necessary to prove; 
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88 it is to allege all its parts. In the statement of ^919« 
the consideration iti the declaration part of it is p 
alleged to have been^ ^'that the plaintiffs "would v. 
take possession of the stables^ &c., and wotdd 6e- Leybubn. 
come tenants thereof instead of the defendant.'* 
The proof, however, does not leg-ally correspond 
with the allegation/ since it is not shewn that the 
agreement was reduced into writing, which the 
statute of frauds requires. The agreement too 
operates not as an underlease, but as an assignment 
to the plaintiffs of the defendant's interest in the 
ppemises; and the case of Sotting v. Martin, 
I Campb. 3i9*> is decisive to shew that a parol as- 
signment of a lease from y^r to year, even where 
U^e lease is granted by p^rol, is void under the sta- 
tute of fmuds. 

Vaughan, Serjt., and Conyn, contra. The con- 
tract in this case was for the purchase of the stock, 
ajijA nointf re^t in the land is undertaken to be con- 
veyed. Neither is there any thing on the face of 
the declaration to shew that the granting of any 
interest in the land was contemplated at the time 
of the contract being made. At all events, there 
IS nothing from which * it can be inferred that the 
plaintiffs took any greater interest, than as tenants 
from year to year, which tenancy may well be 
created by parol. The stock formed the main 
ingredient of the contract The case, therefore, 
stands as if the plaintiffs bad said to the defendant, 
'* You being in* possession of the stables, I will 
take the ^tock of you, provided you will let me into 
possession.'' It is a mere substitution cf tenants, 
which need not be in writing. Phipps v. Sculthorpe, 
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1819. 1 Bamew. and Aid. 50. But, independently of this 

^^^^^^^^ objection, the plaintiflTs are entitled to recover 

^^^^ ynder the common counts, this being money paid 

Letburn. to the use of the defendant. 

Dallas, C. J. — I am of opinion, that this case 
does not ikil within that section of the statute 
which has been referred to. » The plaintiffs do noT 
seek to enforce a parol contract respecting latid^ 
which species of contract the legislature has en* 
acted shall not be available, unless it be reduced 
into writing. The foundation of this action is the 
breach of an engagement, which has no relation to 
an interest in land. Besides the contract is exe- 
cuted ; and, "therefore, I think, that the objection 
is not well founded. 

The plaintiffs had the verdict 

Vaughan, Serjt., and Camyn, for the plaintiffs. 

Law€$, Serjt, and Campbellj for the defendant. 
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T 



HaRDWICK 2). BlANCHARD. Tjmnd^, 

Maif 6. 

HIS was an action by the indorsee against the in an action 

/• 1 .If V« ■ against the ac- 

acceptor of a bill of exchange. ceptor of a biu 

of exchance 
accepted ror 

The defence intended to be rested upon was, ^adorrXT 
that the plaintiff, who had discounted the bill, had f^^^^ *Jta 
stipulated ibr and received usurious interest. In competentwit- 
support of this defence, a person of the name of that the holder 
Hindle, for whom the plaintiff had discounted the bluonnsurioiis 
bill, was called ; and it appeared from his examina- ^*"^ 
tion on the voi^^ dire, that he was the drawer of 

Vol. I. I 
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1819. it^ and that it ivas accepted for his accommo- 
J"^*^^*^^ dation. 

Hardwick , 

V. 

Blanchard. Vaughan, Serjt,, for the plaintiff, objected to the 

competency of Hindle as a witness^ on the autbo* 
rity of Jones v. Brook, 4 Taunt. 464, and 

Dall^s^ C. J. rtiled^ that he was not competent 
without a release. 

The defendant, in consequence of this intima- 
tion, released Hindle ; but the jury disbelieving 
him, found a verdict for the plaintiff. 

Vaughan, Seijt., and E. Lawes, for the plaintiff. 

Lens, Serjt., for the defendant. 



EASTER TERM, 69 GEORGE 111. 115 

1819. 



SECOND SITTINGS IN TERM IN LONDON. 



Covington v. Willan and Others. mfr. 

THIS was an action against the defendants as ^^"i^jl^'tha^t 
carriers, for the loss of some lace of the value they wui not 

^ , ... be account- 

of 35/. and upwards. The lace was contained iil a able for the 
box ; and the box, with its contents, was entrusted of good«,°un^^ 
to the defendants to be carried from Bedford to ^^^H^ 
Canterbury/. "^kT^S!^^ 

them as well 

It was clearly proved, that the box in question by robbery as 
had been delivered, properly packed up, at the cfdentaUMsr 
coach-ofBce of the defendants at Bedford. On its 
delivery to the person to whom it was addressed at 
Canterbury^ its appearance indicated that it had 
been broken open ; and, upon further inspection, 
it appeared that the lace had been stolen. 

The liability of the defendants, however, was 
denied on account of the plaintiff having had per- 
sonal information of the notice restricting their 
ordinary responsibility. The notice which was in 
the common form stated, that the defendants would 
not be responsible for the loss or damage of any 
article, unless the terms of the notice were com- 
plied with. 

12 
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1819. Blossett; Serjt., for the plaintiff, contended^ that 

the loss in question did not fall within the terms of 
V. ttie hotice. The liability of the defendants is only 
WiLLAN. restricted in those cases where the package either 
is lost, or where it receives damage. A robbery is 
neither a loss nor a damage within the meaning of 
the notice. The notice cannot be said to extend 
to a loss by felony. The subtraction of the lace 
from the box is not a loss in the strict sense of 
that term ; it is a robbery. 

, Dallas, C. J. — Whether the lace was stolen or 
accidentally lost does not, I think, make any dif- 
ference. A carrier is to be considered as an in- 
surer, and liable for all losses happening otherwise 
than by the act of God, or the king's enemies. He 
is an insurer against losses by fire and robbery., 
The mere proof, therefore, of the lace having been 
stolen does not, in my opinion, alter the case. This 
is a loss which is provided against by the notice. 
It is a loss by robbery; but it is, nevertheless, a loss. 

The jury found a verdict for the defendants. 

Blossett, Serjt., and E. Lawes, for the plaintiff^ 

Lens J Serjt., for the defendant. 
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Prosser v. Allen^ Esq. mH^II 

A SSUMPSiT for goods sold and delivered. ije liability 

f\ ^ of the Colonel 

JLjI^ of a regiment 

It appeared in evidence, that in March 1815, the forniflhedTto ' 
defendant (who at that time was Lieutenant Colonel J^^u^o^erl 
of the 8th IVest India Regiment,) ordered of the impends npon 

° ' the question, 

plaintifT, who is an army accoutrement maker, whether they 
700 knapsacks for the use of that regiment, which upon his ^r- 
was stationed at Barbadoes. These he directed wherc'the' 
to be forwarded at the earliest opportunity ; and fS^n^g^^n^^^ 
they were accordingly sent, and paid for. In the cessariestoa 
^pn7 following, in consequence of an increase in to tiie regu 
the strength of the regiment, an additional quantity asthemedinm 
of knapsacks was rendered necessary; and the de- 1,^?^ to ohtain 
fendant, it was admitted, gave an order to the plain- f^J^^^by the 
tiff for the supply of a furtiier number of HOO. assistance of 

mi .1 1 <*i/*iiii !• n M ^^^^ Colonel, 

This latter order was fulnlled by a shipment of the the latter is 

goods on the 11th of August , and Ihey were duly "esponsibi"! ^ 

received by the regiment ; but not being paid for, 

their value, which was 176/. and upwards, formed 

the subject of the present action. A witness stated, 

that the equipment of a regiment was divided into 

two branches, one which ranged itself under the 

head of accoutrements, and the other under that 

of necessaries. Knapsacks are of the latter de- 



Prosser 
r. 
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1819. scription. That part of the equipment which falls 
under the denomination of accoutrements is pro- 
vided by the colonel of the regiment ; but when- 
Allen, ever knapsacks are furnished to the men^ the value 
of them is stopped by the paymaster out of their 
pay ; and the money, when collected, is remitted 
by the paymaster to the tradesman. There is, how- 
ever, no immediate dealing between the tradesman 
who supplies the knapsacks, and the paymaster ; 
and the stoppage out of the pay due to the men in 
respect of necessaries furnished to them can only 
be made by the authority or order of the command- 
ing oflScer. The agent for a regiment never orders 
a supply of necessaries without a special under- 
standing with the tradesman who supplies them, 
that he is not to be considered as being individually 
responsible. In the present instance no application 
had been made to the defendant for payment until 
the 11th of il/orrcA, 1818; and although in the pe- 
riod that intervened between that time and the 
shipment of the three hundred knapsacks, the 
defendant had paid to the plaintiff the sum of 
\00L for clothes furnished to him on his own 
personal account, yet no mention was then made 
of this demand. The plaintiff, however, in con- 
sequence of the insolvency of the paymaster, 
had, on the 23d of September, 1817, made a writ- 
ten application to the Commander-in-Chief, stat- 
ing that the value of the second supply of knap- 
sacks: remained unpaid : and on the 16th of Febru* 
arjf, 1818, that application was renewed by a letter 
to His Royal Highness's secretary, requesting that 
the half-pay of the paymaster might be stopped 
until he (the plaintiff) was reimbursed the loss which 
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he would otherwise sustain ; at the same time stat- 
ing that the paymaster had received the money from 
the captains of the companies. Two accounts were 
also produced^ in one of which the ^* 8th Weat lu'^ 
dia regiment, by order of Col. Allen,** wa^ made 
debtor ; and in the other the '' 8th West India re- 
giment" only was debited. The invoices, both of 
the first and second supply of knapsacks, were not 
addressed to the defendant by name, but to the 
officer commanding the regiment. 

Dallas, C. J., under these circumstances left 
it to the jury to say, whether the plaintiff, whea 
he furnished the second supply , of knapsacks, 
supplied them on the personal credit of the, defend^ 
ant, as being immediately responsible, or whether 
he looked to the regimental fund as the medium 
through which he was to obtain payment by th^ 
assistance of the defendant. In the former case 
the plaintiff was entitled to the verdict, but in the 
latter the verdict was to be found for the defendant. 
His Lordship referred to the case of Keate v. Tem- 
ple, 1 Bos. and Pul. 158 , and expressed a strong 
inclination of opinion that credit was not given to 
the defendant personally. 

The jury, notwithstanding, found a verdict for the 
plaintiff. But in the ensuing term the Court unani- 
mously granted a new trial, and intimated that there 
did not appear to be any ground whatever for con- 
cluding that Col. Allen was personally responsible, 

Copley Seijt., and Comyn, for the plaintiff. 

Vaughan» Sejjt., for the defendant, 
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A person acting as agent for 
gOTernmenti and contracting in 
that capacity, is not personally 
responsible for the performance 
of Che contracts entered into 
by him in his public character. 
Thus the governor of Quebec^ 
by whose order various arti- 
cles had been supplied for the 
use of the settlement, was ad- 
judged not to be personally 
answerable for the price of 
them. Macbeath ▼. Haidi* 
maudy 1 T. R. 172. See also 
Unwin t. fVolseletfy Ibid. 674._ 
So a commissary general is not 
lhibl« for forage supplied to 
the army by his order. LtU" 
terhh t. Halsey^ Ibid. ISO. 
Neither, it should seem, is the 
captain of a troop personally 
liable for subsistence furnished 



to the troop, Rke t. Chuie^ 1 
East. 582. See also Myrtle t. 
Beaver^ Ibid. 135. But if he 
have actually received money 
from the paymaster for the pur- 
pose of defraying that ezpence, 
the person who supplied the 
subsistence may perhaps reco- 
ver it from him in an action 
for money had and received to 
his use, Id. Ibid. And where 
the captain is liable for the 
default of the paymaster, by 
being his surety, or is Indebted 
to him on a private account, 
it will furnish the Court with 
sufficient ground to refuse to 
set aside a verdict recovered by 
the tradesman against the cap- 
tain for the amount of his debt. 
Rke V. Everiit, I East. 583, 
n. (a). 
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Saunders v. Graham. irednetday, 

THIS was an action of assumpsit^ and issue was a tender of a 
joined upon a tender of the sum of 21. I2s. 6d. Jj^J^eTof • 

fractiooal sum 
is good, if the 

It appeared in evidence, that before the com- creditor ob- 

-, ,. ^iji»i^ 1 I ject to receive 

mencement of the action the defendant produced itmerei>oii 
to the plaintiff three one-pound bank notes, out of |he»omo£fer^ 
which the plaintiff was to take 2L \2s. 6d. There '^Y^P^^an" 
beins:, however, some dispute as to the amount of the sum ciaim- 

t m n 1 ed,althoughthc 

the demand, the plaintiff refused to accept the tender, creditor is re- 
objecting merely to the quantum, and not to the torrtiiedif- 
form in which the tender was made. fweeTth^e"" 

bank-note 
and the frac- 

Copley, Serjt., and Comyn, for the plaintiff, con- tionaisum. 
tended, that this was an insufficient tender. The 
issue is joined on the tender of a specific fractional 
sum ; and, to support that issue, it must be shewn 
that such a sum in specie was tendered. A tender 
of a bank-note is not a good tender of a fractional 
part of twenty shillings. The debtor cannot le- 
gally demand change of the creditor. 

Taddy, Serjt., and D. F. Jones, contra, insisted, 
that the tender was, under the circumstances of the 
case, suflBcient. The plaintiff refused to receive 
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the money tendered^ contending that more was due 
to him ; he cannot^ therefore, be permitted to ob- 
ject to the formality of the tender. 

Dallas, C. J., ruled, that by objecting merely 
to the quantum, the defendant was concluded from 
disputing the formality of the tender. 

The defendant had the verdict. 

Copley, Serjt.^ and Corny n, for the plaintiff* 

Taddy, Serjt., and D. F. Jones, for the de- 
fendant. 



In the case of Bhck t. 
SmUh, Peake's N. P. C. 89., 
Lord Kenyan states it ^^ to be 
clear beyond a doubt, that if 
the debtor tender a larger sum 
of money than is due, and ask 
for change, this will be a good 
tender, if the creditor do not 
object to it, onihat account^ but 
only demand a larger sum." See 
also Dickinson y. Shee^ 4 Esp. 
N. P. C. 68. Where, how- 
ever, the creditor does not by 



express declaration or other 
equivalent act dispense with 
the formality of the tender, 
the fraction of a pound must 
be tendered in specie, since aa 
offer to the creditor of a bank- 
note, accompanied with a de- 
sire that he will take out of it 
the sum to be paid, is not a 
good tender of a fractional 
sum. Betterbee t. Davis^ 3 
Campb. 70. Robinson Y.Cookj 
6 Taunt. 336. 
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Martin and Others against Morgan and Satwday, 

• ° ' Junes. 

LOCRWOOD. 

MONEY had and received to recover the sum a postdated 
. cheque IS 

of 995t« drawn upon a 

banker ; bat 
on the day on 

The plaintiffs are bankers, and the defendants ^q^^^oS^Z 
carry on the business of seed-brokers in London, V^" drawn, 

•^ tlie maker in* 

It appeared that in the month of August, 1818, forms the 
the defendants had purchased for account of banker has no 
Messrs. JBurmester and Vidal seed of the value th" dieq^^^ 
of about 2,200/., which afterwards remained in the andcircum'. 

■^ ' ' stances are 

warehouse of the defendants. In the M)vember disclosed to 

the holder 

following JSurmester and Co. applied to the de- ^o™ y^ch he 

o , , '^ . , - . must infer the 

fendants to accommodate them with their accept- probable !»- 
ances ; and the defendants were, in consequence the^maker. 
of that application, induced to accept two bills pf ^oweyer^pre^ 
exchange, for the sums of 821Z. 10«., and 1,207Z. '^^^t^^^ 
9s. 4rf. respectively, the first of which bills fell due banter, and 

■• "^ obtains pay- 

on the 4 9th of February/, 1819, and the latter on mentofit;but 
the 22d of that month. JBurmester and Co. were communicate 
to make the necessary provision for the bills when (wh^u whoUy 
they arrived at maturity. In February, the state if^o"?"* <>^ »" 

J J t7 ^ the circum- 

stances,) what had fallen within his knowledge. Quare. Whether, under these circum- 
stances, the holder can retain the money against the banker who made the payment under 
an ienbrance of the real circumstances of the case. 
Afterwards decided by the Court that he could not retain it. ' 
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"of the market being unfavourable for the sale of 
seed^ Burme^ter and Co. applied to the defend- 
ants to give them further acceptances^ which 
they could get discounted^ in order that they 
might thereby be enabled to provide for the first 
bills. To this application^ also^ the defendants 
acceded; and on the 9th of February they ac- 
cordingly accepted two bills of exchange^ drawn 
by a gentleman of the name of Minet, for an 
amount nearly equal in the aggregate to that of 
the two first bills. These bills were accepted on 
the faith of an understanding that their produce^ 
when discounted^ should be paid into the house of 
the plaintifis^ who were the bankers of Burmester 
and Co.^ and should be applied in retiring the first 
bills when they became due ; but Burmester and 
Co., after getting the bills discounted^ applied the 
produce to other purposes. At the time the de- 
fendants gave these last acceptances, Burmester 
and Co. drew upon the plaintiffs two cheques for 
the amount of the first bills, and these cheques they 
exchanged with the defendants for the acceptances. 
The cheques were both post-dated : one which was 
for 995/. was drawn on the 9th, but purported to 
be drawn on the 19th of February. The defend- 
ant Lockwood, being anxious to obtain possession 
of the funds which the acceptances last given had 
produced, he, with that view, on the 13th of Febru- 
ary applied to Burmester and Co. ; but Burmester 
told him that he ought not to require it since the 
days on which the cheques purported to be drawn 
had not then arrived. However, Lockwood being 
pressing for further security against the accept- 
ances, it was agreed between him and Burmester^ 
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that Burmester and Co. should transfer into the 
names of the defendants (as a collateral security only) 
a second parcel of seed. On the same day this agree- 
ment was carried into effect by a transfer of the 
seed into the names of the defendants ; and on a 
sale of it by them for their own re-imbursement, it 
realized about 1,600/. In consequence of this ar- 
rangement Lockwood stated that he would not pre- 
sjsnt the cheques for payment withoilt first seeing 
Burmester on the subject. On the 19lb of Fejbru- 
ary, the day on which the cheque for 995/. was 
payable, Lockwood had different interviews with 
both Burmester and Vidal ; and he was uniformly 
requested not to present that cheque for payment^ 
as there were not sufficient funds in the plaintiff^s 
hands to meet it. Lockwood^ however, insisted 
upon an advance of 3 or 400/., alleging that the 
produce of the seed was insufficient to cover his 
acceptances ; and unless security to that amount 
was placed in his hands before four of the clock 
of that day, he threatened to present the cheque 
for payment. An appointment was then made 
by Vidal to meet Lockwood on Change at four 
o'clock. In the interim, however, viz. at about 
a quarter past three o'clock, the defendants 
presented the cheque for payment ; and although 
Burmester and Co. had at that time no funds 
in the hands of the plaintiffs, yet the cheque 
was paid. Antecedent to this hour the affairs of 
Burmester and Co. had been investigated ; and it 
was ascertained that they were in a state of insol- 
vency : but it was not until half past three o'clock 
that Burmester and Co. wrote to the plaintiffs re- 
questing them not to pay any more of their cheques. 
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Burmester and Co. were afterwards declared bank- 
rupts. Vidal attended the appointment on Change^ 
but Z^ckwood was not there. The plaintiffs were 
not privy to the postdating of the cheques, nor 
were they made acquainted with any thing that 
had transpired between the defendants and Bur^ 
mester and Co. They were also ignorant of the 
state of Burmester and Co.'s affairs: indeed the 
cheque was paid by the plaintiffs on the supposition 
that if they had no funds then in hand, they would 
soon be reimbursed. The defendants were credi- 
tors of Burrtiester and Co. to the amount of 100/. 
beyond the sum in dispute. Under tliese circum- 
stances the question was, whether the plaintiffs 
could recover from the defendants the amount of 
the cheque which they had th'us paid ? 

Copley ^Ser^t, and Campbell, for the plaintiffs, 
contended, that the money might be recovered 
back. The cheque was irregularly drawn ; it waB 
postdated: the instrument, therefore, was illegal 
in its creation ; and when deposited in the hands 
of the defendants, it was invalid. Before the cheque 
was presented, the defendants were informed that 
there were no funds belonging to Burmeater and 
Co. in the hands of the plaintiffs. But, notwith- 
standing this information, the defendants present the 
cheque; and, by a concealment' of the real facts, ob- 
tain payment of it. The conduct of the defendants^ 
therefore, amounts to a fraud upon the plaintiffs. 

Dallas, C. J. — The defendants are entirely free 
from any imputation of fraud : indeed, they stand 
in the situation of persons who have been duped 
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out of their money by the conduct of the cus- 
tomers of the plaintiffs. The plaintiffs^ in their 
character of bankers^ were the a^ntsof Burmester 
and Co. ; and when the cheque was presented to 
them in that character, they paid it on the suppo- 
sition either that they had funds in hand, or that 
if not, funds would afterwards be furnished. And 
supposing JBurmester and Co. to have continued 
solvent, it must be presumed that the plaintiffs 
would have derived some benefit as resulting from 
the agency. At the same time considerable doubts 
exist in my mind as to the right of the defendants 
to retain the money. The plaintiffs are innocent 
parties : they were not privy to the accommodation 
transactions between Burmester and Co. ^nd the 
defendants; neither were they made acquainted 
with the postdating of the cheques, nor with the 
result of the different communications between Bur- 
mester and Co. and the defendaiits. The question, 
then, which may alter the case, and which possibly 
may be involved in some doubt^ is, whether the 
defendants, by demanding payment of the cheque, 
with a full knowledge that the plaintiffs had no 
funds in their hands, and under a consciousness of 
the probable insolvency of Burmester and Co., have 
a right to retain the money paid against the plain- 
tiffs, who made the payment under an ignorance of 
the real circumstances of the case. The strong 
inclination of my opinion is, that the plaintiffs are 
entitled to recover. 
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The juryj on the recommendation of the. Chief 
Justice, found a verdict for the defendants ; but 
liberty was reserved to the plaintiffs to move to 
have the verdict entered for them. 
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^. Vaughan, Serjt., and Chitty, for the defendantsF. 
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In the ensniDg term, Copley^ 
Seijt., moved for, and obtained 
a rule, to shew cause why the 
Terdict which had been found 
for the defendants should not 
be entered for the plaintiffs ; 
against which rule 

Faughaftj Serjt., shewed 
cause. He contended, that 
the cheque was pot iuTalid. 
The 13th section of the 55 
Geo. 3, c. 184. imposes dif- 
ferent penalties upon the per- 
son making, the person receiv- 
ing, and the banker paying, 
a cheque which is known to 
be postdated : that act, how- 
ever, cautiously avoids saying 
that such a cheque shall be 
inoperative and void. But 
even supposing the cheque to 
have been illegal and invalid, it 
makes no difference. A banker, 
for this purpose, is to be con- 
sidered the agent of the cus- 
tomer ; and a payment by an 
agent is, in its legal effect,a pay- 
ment by the principal himself. 
If then (on the supposition that ' 
the cheque is illegal) the pay- 
ment had been made by Buf" 
mester and Co. they could not 
have recovered it back from 
the defendants, because the 



parties would have been in pari 
delicto. But instead of mak- 
ing the payment themselves, 
Burmester and Co. call upon 
the plaintiffs, who were their 
agents, to pay ; and the plain- 
tiffs having made the payment, 
stand in no better situation 
than Burme,ster and Co. would 
have done, if the pa3rmeDt had 
been made by themselves per- 
sonally. As to the notice or 
request which Burmester and 
Co. made to the defendants 
hot to present the cheque, It 
does not vary the case. The 
defendants can in no instance 
be proved to have receded 
from their right to present the 
cheque when it became pay- 
able. What operation then 
can such a notice have ? In 
the case of a cheque, legal in 
its creation^ it will not be con- 
tended that the mere circum- 
stance of the maker of the 
cheque informing the holder 
that there are no funds in the 
hands of his banker to meet it, 
will deprive the holder of his 
right to present the cheque for 
payment. And no dbtinction 
can, in this respect, subsist 
between a cheque which is 



EASTER TERM, 59 GEORGE III. 



129 



legal, and one which is illegal 
in its creation. 

Copley J Serjt., contrite was 
stopped by the Court. 

Dallas, C. J. I am of opi- 
nion that the plaintiffs are en- 
titled to recover. The gene- 
ral rule is, that where a party 
pays money to another volun- 
tarily, with full knowledge, 
or full means of knowledge, 
of all the facts of the case, the 
party so paying cannot recover 
it back again, on account of 
his ignorance of the lanv. But 
if the payment be made with- 
out full knowledge, or full 
means of knowledge of the 
facts; and much more if the 
payment be made to a person 
who suppresses the real cir- 
cumstances : in those cases the 
party payipg may recover back 
the money paid. The cheque 
in question being postdated, it 
was illegal. If then the plain- 
tiffs had been conscious of that 
fact, they would not have paid 
it, inasmuch as by doing so 
they would have subjected 
themselves to a heavy penalty. 
The defendants,ho wever,aware 
of this, and of every other cir- 
cumstance relating to the case, 
conceal from the plaintiffs all 
that relates to the transaction. 
If there is any case in which 
it has been held, that a person 
obtaining a payment of money 
under a concealment, or by a 
suppression of the real circum- 



stances of the case, cannot 
be called upon to refund what 
he may so obtain, that would 
be an authority establishing 
the right of the defendants to 
retain the money. But if we 
hold that the defendants are 
in this instance entitled to re- 
tain what they have received, 
we give effect io an illegal 
instrument. If the money 
had been paid by the plaintiffs 
with a full knowledge of all 
the circumstances, they clearly 
could not recover it back. It 
is said, however, that they per- 
fectly well knew that BurmeS" 
ier and Co. had at that time 
no funds in their hands. No 
doubt they did ; but still the 
payment was made under an 
expectation that funds would 
be furnished to cover the ad- 
vance, and the defendants are 
the persons who conceal the 
fact of the probable insolvency 
of Burmesier and Co. Under 
these circumstances, therefore, 
I am of opinion that the plain- 
tiffs are entitled to recover; 
and, consequently, that the 
verdict must be entered for 
them. 

Park, J. I am of the same 
opinion. It is impossible to 
say that the parties stood on 
fair and equal grounds. The 
defendants perfectly well knew 
that the cheque was illegal in 
its concoction, but the plaintiffs 
were ignorant of that fact. 
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The defendants, therefore, pre- 
sent the cheque for payment 
at a time when thej are in pos- 
session of information which 
they conceal ; and, in defi- 
ance of the order not to pre- 
sent, it, they obtain payment 
of it. Th.ere is no doubt what- 
ever oh the law. Where a 
person, knowing all the cir- 
cumstances, without fraud or 
undue influence being employed 
on the one side or the other, 
pay^ money, there Ihe money 
cannot be recovered back, al- 
though the party paying was 
liot legally bound to pay it. 
But on the other hand, in the 
case of Chatfield v. Paxton^ 2 
East. 471. n. (a) all the Judges 
of- the Court of King*s Bench 
agreed in the general rule, that 
where money is paid, not .with 
a full knowledge of the facts, 
there the party paying may 
recover it back ; although two 
of the Judges doubted the ap- 
plication of the rule to that 
particular case. Indeed, Ash* 
hurst^ J. is in that case re- 
ported to have said, that when 
the payment is made, not with 
full knowledge of the facts, 
but only under a blind suspi- 
cion of the case, and it is found 
to have been paid unjustly, the 
party paying may recover it 
back again. But whether or 
not the proposition is sustain- 
able to that extent may be 
questionable. Indeed the nu- 



merous class of cases that have 
been decided on this head, 
shew that no doubt whatever 
is entertained in Westminster 
hall on this subject. I, there- 
fore, think the verdict must be 
entered for the plaintiffs. 

BuRROUGH, J. I am clearly 
of opinion that the plaintiffs 
are entitled to recover. The 
defendants, when they pre- 
sented the cheque, concealed 
the real situation of Burmester 
and Co., which, to entitle them 
to retain the money, they 
should have communicated. 
They also concealed the cir- 
cumstance of the postdating 
of the cheque, which rendered 
that instrument invalid. 

Richardson, J. I am also 
of the same opinion. In order 
to decide this case, it is not, 
I think, necessary to express 
an opinion whether the cheque, 
by being postdated, was ren« 
dered illegal and invalid. It 
is sufRcient to say that the par- 
ties did not deal on equal terms. 
The defendants were aware 
that Burmester and Co. were 
in a state of probable insol- 
vency ; and when they present 
the cheque for, and obtain 
payment of it, they omit to 
communicate that fact. Such 
an omission brings this case 
within that rule of law which 
says, that where a payment is 
made under an ignorance of 
material facts, as the parties 
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do not stand upon equal terms, 
the party paying may recover 
back the money which his ig- 
norance of the facts may have 
induced him to pay. On this 
ground I think that the verdict 
must be for the plaintiffs.. 

Rule absolute. 



Where money is demanded 
as a matter of right, and the 
person of whom it is demanded, 
with a full, knowledge of the 
facts upon which the demand 



is founded pays it, he can never 
recover it back again. Bris^ 
bane v. Dacres^ 5 Taunt. 143. 
In such a case the rule is, that 
ignorantia juris non excusai. 
Bilbie v. Lumley^ 2 East. 469. 
Stevens v. Ltfnch^ 12 East. 38. 
Gomery v. Bond^ 3 Maule and 
Selw. 378. The distinction is 
between a mistake of the law 
and an ignorance or miscon* 
ception of the facts of the case* 
Brisbane v. Dacresy and Ste* 
vens V. Lynchy supra. 
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ADJOURNED SITTINGS IN LONDON. 



Monday^ 
June 7. 



A pledge by 
one partner of 
partnership 

Eroperty will 
iiid his co- 
partners, al- 
though the 
pledge is made 
without their 
privity and 
consent, pro** 
Tided the 
pledgee had 
no notice that 
the property 
was joint pro- 
perty, and 
there be no 
fraud in the 
transaction. 



Raba and Robles v. Ryland and Another. 



T 



ROVER to recover thirty-three bags of clover 
seed. 



The plaintiffs are merchants at Bourdeaux,?LXiA 
the defendants corn and seed factors in the city of 
London. The case was tried upon admissions 
which stated that the plaintiffs^ in December, 1818, 
having purchased for the joint account of them- 
selves and Prosper Caumont, in equal thirds, the 
thirty-three bags of clover-seed in question, shipped 
the same from Bourdeaux, by the ship Mercy ^ to 
the consignment of the said Prosper Caumont, and 
transmitted a bill of lading and invoice to him : 
that the said Prosper Caumont, upon receipt of the 
bill of lading, lodged the same with the defendants 
for the landing and sale of the seed; and afterwards 
procured from the defendants an advance of money 
upon the seed, the defendants not having any no- 
tice of any joint interest in the seed: that the said 
Prosper Caumont was declared bankrupt on the 
4th day of February, 1819, at which time the de- 
fendants were considerably his creditors, over and 
above the value of the thirty-three bags of clover- 
seed in question: that on the 19th of February^ 
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1819, the thirty-three bags of seed were in solido, isio. 
and a demand was made thereof of the defendants^ 
accompanied by an offer on the part of the plain- 
tiffs to pay them freight, warehouse rent, and all Rtlamd; 
other charges thereon, and that the defendants re- 
fused to delivef the same. 

Lens, Serjt., for the plaintiffs. Caumont being 
merely a factor or consignee, as to the two-thirds of 
the seed which were the shares of the plaintiffs, he 
had no right to pledge those shares. As far as his 
own interest extended, he certainly could pledge 
so as to bind it ; but the title of the defendants can 
only be commensurate with the interest of Caumont; 
and, as he was possessed in severalty of an undi- 
vided third part only, he clearly could convey no 
title to the defendants over a greater proportion of 
the seed than that one-third. If under an execu- 
tion against Caumoni this property had been seised^ 
Caumont'8 interest alone could have been sold. 
Had this been an ordinary partnership, that is, had 
the plaintiffs and Caumont been partners in gene- 
ral, a pledge by Caumont of partnership property 
would have undoubtedly bound the co-partnership. 
But here Caumont and the plaintiffs are partners 
only in this particular transaction or adventure ; 
and, therefore, the one cannot by a pledge of the 
common property bind the other without his privity 
or consent. 

Copley, Serjt., contra. Caum^mt cannot be con- 
sidered in the light of a factor or consignee^ as to 
two-thirds of the seed. He was the partner of the 
plaintiffs ; and, therefore, he had an interest jointly 
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1819. with them in the whole of it. Where partnership 
property ia pledged by one partner, and the pledgee 
acts bona fide, and has no notice of its being part* 
Ryland. nership property, his title to the whole property is 
complete by the pledge, even against those part- 
ners who were ignorant of the pledge having been 
made. ^ 

Dallas, C. J. — The situation in which Caumont 
stood, with respect to this property, cannot be as- 
similated to that of a naked factor or consignee. 
Being jointly interested in the seed with the plain- 
tiffs, as a partner, he was in that character possessed 
of the entirety. The pledge by him, therefore, 
does not resemble a pledge by a factor, to whom 
goods are consigned for sale merely. As a partner, 
he had a clear right to sell : indeed, the seed was 
consigned to. him for that purpose ; and possessing 
that right, he borrows money of the defendants on 
the security of this seed, and until a sale of it can 
be effected. So far from its being pretended that 
the defendants had notice that the seed was part- 
nership property, the contrary is admitted. Under 
these circumstances, therefore, I am of opinion that 
the defendants are entitled to a verdict. 

The defendants had the verdict, but liberty was 
reserved to the plaintiffs to move to have the ver- 
dict entered for. them. 

Lens, Vaughan, Serjts., and Bamewall, for the 
plaintiffs. 

Copley, Serjt. and Ryland, for the defendants. 
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This case was discussed in 
Court in the ensuing term, upon 
a motion that the Yerdict should 
be entered for the piaintifls; 
but after granting a rule nisij 
the Court, when the case came 
OQ tp be argued unanimously, 
discharged the rule, thereby 
upholdaitgthe opinion expressed 
l)y the Chief Justice at Nisi 
Prius. The Court, on grant- 
ing the rule nisi^ observed that 
the cases in which it had been 
determined that the interests 
of partners ignorant of a pledge 
of property by their co-partner 
were not bound, were either 
infected with fraud, or else 
the pledgee knew, or had the 
means of knowing, that the 
property was partnership pro« 
perty. 

An objection was raised on 
the part of the defendants, that 
if the interests of Caument 
and the plaintiffs were several 
there was a misjoinder, as they 
must either have sued jointly 
or separately, and that two 



as follow : — Ttqjper, one of 
the plaintiffs, carried on busi- 
ness at Valencia^ in Spam^ 
under the firm oi Peter Care^ 
Ttqfpery and Co.; and Horatio 
Smithy Henry Chesmer and 
John Down, were merchants iu 
London* In the month of 
April^ 1810, Chesmer J who 
was then at Valencia^ proposed 
to Ttqiper^ on the behalf of 
himself and his partners, to 
purchase a quantity of Spanish 
wool, and that the same shonld 
be consigned to Smith and Co. 
for sale, on the joint account 
of Tapper and Smith and Co., 
Tapper to be interested in one 
moiety, and Smith and Co. in 
the other moiety. Tapper^ at;* 
cording] y, in Sepf€mberj 1810^ 
purchased considerable quaD« 
tities of wool^ amountiiig in 
Talue to upwards of 30,000/., 
and consigned the same to 
Smith and Co., to be delivered 
in London to them or their 
assigns. Bills of lading were 
also transmitted to SnUth and 
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could not join ; but this ob- . Co., and they expressed that 
jection the Court deemed it the wools were shipped by 



unnecessary to consider. 



The principal question was 
decided, in a case of Tapper 
and Others against Hawthorne 
and Others^ which was heard 
at the Rolls on the 2l8t of 
June^ 1815. 

* The facts of that case were 



Peter Carey Ti^jper, and Co., 
to be delivered at the port of 
London to Smith and Co., or 
their assigns. Tapper paid the 
whole of the costs and chaises 
of the wools ; and at the time 
of filing his bill had not been 
reimbursed by Smith and Cob 
the whole of their proportion 
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of the prime cost. Id JVb- 
vember^ 1810, the ships, on 
board of which the wool was 
laden, arrived at Falmouth, 
in the prosecution of their 
▼oyage to London: but Smith 
and Co., considering that the 
cargoes would meet with a 
better market at Bristol than 
at London, ordered the mas- 
ters of the ships to proceed to 
Bristol therewith. On the 
Wth otNovember, ISIO, Ches- 
mer, one of the partners in the 
firm of Smith and Co., on the 
behalf of himself and his part- 
ners, applied to Haifthorne, 
Charler^j and Masters, (three 
of the defendants) factors at. 
Bristol, and requested them to 
make advances of money to 
Smith and Co. on the credit of 
the cargoes which were shortly 
expected to arrive on their 
(Smith and Co.'s) account. 
Haifthorne B,nd Co. accordingly 
agreed to advance 5,000/. im- 
mediately, a further sum of 
10,000/. on the arrival of the 
cargoes in the port of Bristol, 
and also a further sum of 
5,000/. in January 1811, upon 
condition that the bills of lad- 
ing should be deposited with 
them as a security for their ad- 
vances, and that the cargoes, 
on their arrival, should be deli- 
vered to them. Chesmer repre- 
sented that the cargoes were the 
property of Smith and Co., knd 
Hi^thorne and Co. were igno- 
rant of the fact of the consign- 



ment having been made on the 
joint account of Tupper and 
Smith and Co. In pursuance of 
this agreement Haifthome land 
Co. gave to Chesmer a bill of ex- 
change on London, for 5,000/ , 
and received from hiin the bilh 
of lading of the cargoes. When 
the bills of lading were in- 
dorsed to Haythorne and Co., 
it was represented that the 
cargoes were to be sold by 
them on the sole account of 
Smith and Co., and not oh their 
account jointly with Tupper ; 
and Haythorne and Co. did 
not at this time know that 
Tupper had any interest in the 
cargoes, nor were they in- 
formed that Tupper had paid 
the whole of the prime cost of 
the cargoes. On the 1 2th of 
January and the 25th of March, 
1811, the ships, with their 
cargoes, arrived at the port of 
Bristol, and Haythorne and 
Co., soon after their arrivals 
respectively, took possession of 
their cargoes. Smith and Co., 
on the 10th of January, 1811, 
stopped payment ; and on the 
28th of February following a 
commission of bankruptcy was 
issued against them, under 
which they were declared 
bankrupts. On the 21st of 
January 1811, Tiq)per applied 
to Haythorne and Co., and 
claimed from them one moiety 
of the cargoes, and forbad them 
from making any further ad- 
vances on the credit thereof. 
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Grant, M. R., under these 
circumstances was of opinion 
that Smith and Co., as partners, 
had a right to pledge the car- 
goes as against Ttqiper their 
partner, there being no evi- 
dence of collusion and fraud 
between Smith and Co. and 
Haythorne and Co, 

Messrs. Dozon^ Thornton^ 
Free^ and Down, bankers in 
London, were also defendants 
in thia suit, and they claimed 
to be allowed a sum of 10,000/. 



which they had advanced to 
Smith and Co., under circum- 
stances precisely simitar to 
those under which Haythome 
and Co. were induced to make 
their advance, at least as far as 
regarded the absence of collu- 
sion and fraud. And the Mas- 
ter of the Rolls decided, that 
as against Ttqjper those gentle- 
men had a right to have their 
claim satisfied out of the pro- 
ceeds of the cargoes. 
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Semhle, that 
notwithstand- 
ing the Stat. 
31 Geo, 5. c. 
46. «. 5. a se- 
cretary of state 
has the power 
of preventing 
those magis- 
trates who are 
not visiting 
mas^istrates 
from having 
access to state 
prisoners. 



Rex v. Eaststaff. 

INDICTMENT against the defendant, as the 
keeper of a common gaol, in the county of Berks, 
situate at Reading, in the said county, for havings 
on the 6th day of October, 1817, wilfully, knowingly, 
and unlawfully, prevented Lord Folkestone, (who was 
a justice of the peace for the county) from entering 
into and examining the said common gaol. The 
second and third counts of the indictment did not 
vary substantially from the first. The fourth count 
charged the defendant with having denied his Lord- 
ship access to certain parts of the gaol in which 
certain prisoners were confined, whereby his Lord- 
ship was prevented from examining the treatment 
and condition of those prisoners. The fifth count 
was similar to the fourth, except that it stated the 
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defendant to be keeper of a house of correction in- isis. 
stead of a common gaol. Plea, not guilty. v^^rx^ 

Rex 

V, 

The facts of the case were these : the defendant Eaststafp. 
was keeper of the county gaol, as stated in the in- 
dictment^ and also governor of the house of cor- 
rection for the county of Berks. , Lord Folkstone 
was a justice of the peace for that county, but not 
a visiting magistrate either of the county gaol or 
of the house of correction. On the 6th of October, 
1817, his Lordship was desirous of visiting, and 
applied to the defendant to be permitted to visit the 
gaol in which certain persons were at that time ', 
confined on charges of high treason, under the 
warrants of commitment of Lord Sidmouth, the 
secretary of state for the home department. The 
warrants of commitment enjoined the defendant 
to keep the prisoners ^' in safe and close custody ;'* 
and on the 14th oi April, 1817, the defendant had 
received, from the under secretary of state, a letter 
of instructions as to the treatment of the prisoners; 
which letter also prohibited the defendant from ad- 
mitting any person (except the visiting magistrates 
for the county) to see the prisoners, unless ^uch 
person should have obtained a written authority for 
that purpose. Lord Folkestone, at the time he ap- 
plied for admission to the gaol, not having obtained 
any such authority, the defendant refused to allow 
him to visit those parts of the gaol in which the 
prisoners committed by the secretary of state were 
confined, at the same time stating that he was in- 
structed by the secretary of state to withhold per- 
mission. The refusal, however, did not extend 
to the other parts of the gaol. To those parts 
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1818. 
Rex 

V. 

Eaststaff. 



the defendant consented to grant his Lordship 
access. 

W. E. Taunton, for the prosecution. The in- 
dictment is founded on the fifth section of the stat. 
31 Geo. 3. c. 46. (a) which confers upon every 
magistrate the privilege of visiting the common 
gaols^ houses of correction, and other places of con- 
finement^ used as penitentiary houses^ within the 
county riding or division for which he acts. It 
will be contended for the defendant, first, that the 



(a) 31 Geo. 3. c. 46. s. d. 
(the preamble to which states, 
that it is ^^ for the better pre- 
Yention of all abases, as well 
in the common gaolsj as in 
hoases of correctioD, or other 
places of confinement, to be 
used as penitentiary houses," 
that the enactment should be 
made,) enacts, that ^^ the jus- 
tices of the peace shall, at eyery 
general or quarter sessions, ap- 
point two or morejusticesTisit- 
ors of each of the said gaols, and 
other places of confinement ; 
and such yisiting justices, so 
respectiyely appointed, shall, 
either together or singly, per- 
sonally Tisit and inspect such 
prison at least three times in 
each quarter of a year, and 
oftener, if occasion shall re- 
quire, and shall examine into 
the state of the buildings, the 
behaviour and conduct of the 
respectiye officers, and the 



treatment and. condition of the 
prisoners, the amount of their 
earnings, and the expences at- 
tending such prison ; and, in 
matters of pressing necessity, 
and within the powers of their 
commission as justices, shall 
take cognizance thereof, and 
proceed to regulate and redress 
the same; andat every general 
or quarter sessions of the peace, 
the said yisiting justices re- 
spectively, shall make a report 
in writing, of the state and 
condition of the same, and of 
all abuses which may occur to 
their observation therein : and 
the chairman of -the. said ses- 
sions is hereby required to call 
upon the said visitors for sttch 
report. Atid it shall be lawful 
for every justice of the peace 
for such county, riding, or di- 
vision, of his own accord^ and 
zoUhout being (qjpointed a vt- 
sitoTy to enter into and exa- 
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\7ords '' common gaols/* used in the act of parlia- I8I8. 
ment, are not to be understood in their enlarged ^"^^'^^^^ 
sense^ but are to be restrained to those gaols which ^ 
are used as houses of correction, or penitentiary Eaststaff. 
houses. But if that argument be well founded^ 
those words are unnecessarily introduced into the 
statute^ because magistrates have not the power of "^ 

appropriating a part of a common gaol to be used 
as a house of correction^ or penitentiary house ; 
their authority only enables them to build prisons 
of that description. The custody of a common gaol 
is exclusively confided to the sheritf of the county. 
But houses of correction^ and penitentiary houses^ 
which are of recent institution^ are under the ex- 
clusive control of the magistrates. The right of 
the sheriff to the exclusive custody of a common 
gaol has certainly in one instance been abridged : 
but that abridgment of his right is effected by giv- 
ing to justices of the peace a superintending juris- 
diction merely ; and^ with the exception of that su- 



mioe the same at sach time or 
times, and as often as he shall 
think fit ; and if he shall dis- 
coTer any abuses therein, he 
is hereby required to report 
them in writing at the next ge- 
neral or quarter sessions of the 
peace, or adjourned sessions, 
which shall be holden for such 
county, riding, or division.; 
and when and as often as re- 
port of any abuses in the said 
place of confinement shall be 
made by the said visiting jus- 
tices, or either of them, or by 
any other justice of the peace 



for such jcounty, riding, or di- 
vision, the abuses so reported 
shall be taken into immediate 
considertion by the justices 
of the peace for such county, 
riding, or division, at the ge- 
neral or quarter sessions, or 
adjourned sessions, at which 
such report shall be made ; and 
they are hereby required to 
adopt the most efiectual mea- 
sures for enquiring into and 
rectifying such abuses, as soon 
as the nature of the said case 
will allow." 
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1818. perintendin^ power, the exclusive right of the she- 
^'"^''^^ riff has undergone no diminution. The statutes of 
^" the 24th of Geo. 3. c. 54., of the 29 Geo. 3. c. 67., 
Eaststaff. and of the 14 Geo. 3. c. 59. relate to common gaols^ 
properly so called. This is demonstrated not only 
by the express provisions of those statutes them- 
selves^ but also by the statute of the 19 Geo. 3. c. 
74,^ the provisions of which, although they arc 
confined to penitentiary houses solely^ nevertheless 
shew that the legislature in those statutes meant 
common gaols for the indiscriminate confinement 
of prisoners. The statute of the 31 Geo. 3. c. 46., 
being then in pari materia with those statutes, and 
relating to the same subject matter, the whole must 
be taken together, and must be considered as one 
act. And when so considered, the provisions of the 
statute of the 31 Geo, 3. clearly were intended to 
give to magistrates the power of entering and 
examining, not only penitentiary houses and houses 
of correction, but common county gaols. Expres- 
sions in no respect dissimilar to those which are 
used in statutes indisputably relating to common 
gaols are adopted in this statute ; and, indeed, the 
statute itself draws the line of distinction between 
a house of correction, a penitentiary house, and a 
common gaol, in the extended sense of that term. 
In the eighth section the keeper of the common 
gaol, and the governor or keeper of a penitentiary 
house, are expressly contradistinguished. And the 
fifteenth section of the statute which relates to the 
regulation of fees expressly provides, that any,alter- 
ation therein shall not affect the sheriff during his 
continuance in office, unless he consents to the al- 
teration. But it is clear that a sheriff has no power 
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over a penitentiary house or house of correction ; 1818. 
and this is conclusive to shew that the legislature, 
in using the term common gaols, intended to use 
it in its extended, and not in its limited acceptation. Eaststapp. 
As such an argument must, therefore, fail, it will 
then be contended either that the king is not bound 
by the statute, or that it being a matter relating to 
a common gaol, his majesty has a dispensing power. 
But common gaols are not the king's in every 
sense ; in a restricted sense they are, since they are 
for the confinement of prisoners for offences com- 
mitted against his crown and dignity. . But with 
respect to the custody of them the gaols are not 
the king's, but the sherifTs. As to the dispensing 
power of the crown, it cannot in this instance be 
available. The crown is the fountain of justice 
and honour. The judge and the constable alike 
derive their authority from the king. If, then, the 
prerogative of dispensation be in this case capable 
of being exercised, it would in eflFect be setting up 
a prerogative against a prerogative. For in every 
instance in which a magistrate acts, his authority 
is delegated to him from the crown ; and when 
Lord Folkestone applied to the defendant for ad- 
mission to the gaol, the prerogative was in full ac- 
tion ; the king was, in fact, by the mouth of Lord 
Folkestone, addressing the defendant. It is im- 
possible, therefore, to contend that the crown can, 
in this instance, exercise the prerogative of dis- 
pensation. The question then is, whether the se- 
cretary of state is invested with an authority which 
the crown itself does not possess. The office of 
secretary of state was formerly considered an office 
of very inferior importance ; and it was not until 
the reign of Henry the Eighth that the precedency 
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1818. of the secretary of state was established; before 
^"^^^^^^^ that period he exercised very limited authority. 
^ His functions consisted in keeping; the little seal ; 

Eaststajf. but it is a matter of legal and constitutional know- 
ledge^ that the oflSce of magistrate is as ancient as 
that of secretary of state^ although in the table of 
precedence higher rank is allotted to the secretary 
of state than to a magistrate. In the case of £n- 
tick V. Carrington, 2 Wils. 275., it was decided, 
that a secretary of state was not a justice of the 
peace within the words or equity of the statute of 
the 24 Geo. 2. c. 44.^ and^ consequently, that his 
messengers, when acting under his warrant, were 
not entitled to the protection which that statute af- 
fords to constables acting under the warrant of a 
justice of the peace. It will^ then, be prepos- 
terous^ to say that a secretary of state has the 
right of interfering with the internal regulations 
of a prison, so far as to exclude a magistrate 
from visiting it. Suppose on a charge of felony 
being made before a magistrate, he were to re- 
ceive a letter from the secretary of state, prohi- 
biting him from taking cognizance of the charge, 
would it be of any effect^ and would not his atten- 
tion to it subject him to a criminal information ? 
If so, there is no difference between the two cases. 
As to the argument that the king is not bound by 
a statute if he be not named^ it is not universally 
true. Where any thing is taken from the kin^^ 
he is not bound, unless he is expressly named ; but 
in other cases he is bounds whether named or not. 
Thps the statute of West. 2. c. \. de donis condi- 
tionalibus, has been held to bind the prerogative 
of the king, Plowden. 238. So the king cannot, 
by a .non obstante, dispense with the disability' 
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iiopQ^ed by the statute of the 31 EUz. c. 6. 8. 5.^ . isis* 
upon the person accepting a benefice under a cor- 
rupt and simoniacal presentation^ 3 Inst. 154. ^. 
And the statutes 13 Eliz. c. 10. against fraudulent Ea8t»taff. 
deeds made by any person .or persons being body 
politic or corporate^ and of the 27 Eliz. c. 4. against 
covinous apd fraudulent conveyances^ equally affect 
the king, although he is not named in them. Mag- 
dalen College case, 11 Rep. 66. 74. Where the 
prerogative alone is concerned, the king may dis- 
pense v^^ith it; but the custody of gaols docjs not 
fall within the pale of the prerogative. The stat. 
14 Edw. 3. c. 10. has conceded to the sheriff the 
custody of the cbunty gaol ; and he alorve, by that 
act of parliament, has the right of appointing the 
gaoler. And the statute of the 19 Hen. 1. c. 10. 
is not only in affirmance of the statute of the. 
14 Edw. 3., but it imposes different fines upon the 
sheriff, for the escape of persons indicted for the 
commission of the different species of crimes there- 
in enumerated; withini which are comprehended 
not only high treason, but suspicion of high trea* 
son. The Tower, however, being a private inhe- 
ritance, is exempt from the jurisdictiorf^f the she- 
riff,. 2 Hale P. C. 410. But in Mitton's case, 4 
Rep. 34., it was in expi'ess terms said that the cus* 
tody of the gaols of counties of right belongs, and - 
is annexed, and incident by the law, to the office of ^ 
sheriff ; and in that case it is reported to have been 
resolved, that a grant by the king of the custody of 
a county gaol is absolutely void. If, then, there 
had in this case been an express grant of the cus- < 

tody of the gaol to the secretary of state, it would 
have been a nullity ; and if a grant, when express 
Vol. I L 
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1818. in iU terms^ be void, it fortiori that right or atltho^ 

^"^^^^^^^ rity must be so which, although of the same de- 

^^ scription with that which would have been derived 

Eaststafp. under the grant, is nevertheless only prescriptive 

or implied. The defendant is responsible to the 

sheriff alone for his conduct as gaoler ; and, whe*" 

ther the prisoners in his custody. are charged with 

the crime of high treason or with minor offences, 

that responsibility is not altered. 

Jervis, contra. The question is, whether the 
defendant has offended against the letter of the sta- 
tute of the 31 Geo. 3. c. 46. ; for, unless he has so 
done, he has not offended at all. That statute, 
indeed, gives new powers to magistrates in the re- 
gulation, controul, and discipline of county gaols; 
but it does not in any way affect the king's prero- 
gative, or limit such powers as the secretary of 
' state has been ordinarily accustomed to exercise in 
commitments for state offences. The liberty of 
the subject is not at all connected with', the discus-* 
sion of this question, which is, simply, whether a 
secretary of state has the right of committing to 
sbfe and close custody : and the distinction between 
the authority which a magistrate possesses,, and 
that with which a secretary of state is invested, han^ 
long been settled. A magistrate can commit only 
to safe custody, but a secretary of state may com- 
mit ad salvam et arctam custodiam. As to the 
Tomer, it was expressly said by Lord Hoit^ in the 
case of the King v. Kendal and Others, 5 Mod. S6i. 
to be a prison within the meaning of the habeas 
corpus act. The instances, therefore, of commit- 
ments to that place of confinement by which the 
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prigoners have bi^eti ordered to be kept in safe ^A 181 B. 
close custody, are express, to prove the right of the 
secretary of state to incorp<^rate that special direc- ^ 
tion in the warrant of commitmeht. And frort^ the EAdrstAfn 
year 1660, v^rhich was the last year of the cortimon- 
wealth, down to the year 1817, many instances 
have occurred in which that right has been etei*- 
cised. In Ju/y, 1660, John Scott was committed 
to safe and close custody in the Towet. So 
Sidney and Russell were committed in the same 
manner. And in the year 1794, John Martin 
was remanded to the Tower by an order of the 
Court of King's Bench, and was ordered to be kept 
in safe and close custody. Horn Tooke's case, 
and other instances, down to Watson's atid Thistle- 
wood's, in the year 1817, are also to the same ef- 
fect. Cases also exist, in which similar commit- 
ments have been made to common gaols, ^rom 
the year 1708, to the year 1748, there were 
maiiy commitments of that description to the'g;aol 
of Newgate, and admission to the prisoners could 
only be obtained on application to the secretary*' of 
state. The warrants of commitment in Hadfield's 
and Colonel Despard's cases were to safe and close 
custody, and they were committed to Kewgate. 
Indeed the statute of the 7 and 8 of Will. 3. c. 3. 
which authorises the Court or Jad^6 before whom 
any person shall be tried on a charge of high trea- 
son, or for misprision of such treason to assign to 
the prisoner two counsel, and which statute ex- 
pressly gives to the counsel the right of free ac- 
cess to the prisoner at all stosonable hours; is a 
recognition of the right of the crown to pfeVeftt 
communication between state prisoners and thitd 

L3 
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1816« persons in genenil. But there are decided au^ 
^'^^^^^^ tborities confirmatory of the right of a secretary 
^^ of state to commit not only to safe but to close 
Eaststaff. custody. In Fitzharris's case, 8 How. St. Trials, 
254., a rule was made by the CJourt of King*s Bench 
permitting the wife of the prisoner to have accets 
to her husband ; but she was, by the terms of the 
rule, laid under the restraint of being searched, in 
order that she might carry nothing with her that 
was prejudicial. And in Cranburne's case, 13 
Howel's St. Trials, 142., the Court of King's 
Bench refused to grant the prisoner's wife access 
to him, except in the presence of the gaoler of 
Newgate^ in which prison he was confined. So in 
Layer's case, 16 Howel's St. Trials, 125, 6., the 
same caution was observed. In Rex y. Wyndham, 
1 Stra. 2., the right of a secretary of state to com- 
, mit to safe and close custody, was direptly called in 
question, since in that case an exception was taken 
to a commitment containing that special direction ; 
but the exception was overruled. There is not a 
shadow of pretence for the construction which Liord 
Folkestone contends should be put upon this act 
of parliament. A sheriff is the servant of the crown ; 
and the defendant being the servant of the sheriff, 
it was his duty to keep the prisoners close, as he 
was enjoined to do by the warrants of commitment. 
At the time of the passing of the act, it was not in 
the contemplation of the legislature to deprive the 
crown of its right of committal to close confine- 
ment. Indeed the 57 Geo. 3. c. 3. s. 6. is a legis- 
lative recognition of the right of the crown to pre- 
vent access to prisoners committed by the^secretary 
of state. But it is said that the super in tendance 
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of common gaols is reposed in the sheriffs alone ; isift. 
and that houses of correction and penitentiary ^^^^^^^^^ 
houses are under the exclusive control of magis- " 

trates. The right of the magistrates^ however^ to Eaststafp. 
that exclusive control^ did not^ neither could it^ ^ 

exist at common law^ since those places of confine- 
ment are of modern origin^ see 7 Jac. 1. c. 4. And 
although magistrates have a superintending power 
over common gaols^ yet that power is subservient 
to the right of a secretary of state who may commit * 

to any gaol^ and in the terms of close confinement. 
The statute only confers upon magistrates that su- 
perintending jurisdiction to enable them to report 
to the sessions the existence of any abuses in the 
gaols. The act of the 31 Geo. 3. c. 46. does not 
* apply to the crown. It cannot be held to deprive 
the sovereign of his prerogative ; . it leaves the pre- 
rogative as it was at common law. The Tower is 
not mentioned in it. 

Taunton, in reply. No attempt has been made 
to controvert the authority of a secretary of state 
to commit to safe and close confinement ; it is only 
his right to interfere with the custody of prisoner 
that has been denied^ After commitment^ a secre- 
tary of state is functus officio. He has no authority 
afterwards to prevent the magistrates of that county 
in which the prisoners whom be has commrtted are 
confined to visit them. The eighth and the fif- 
teenth sections of the 31 Geo. 3. have not been 
satisfactorily answered. Their provisions necesr 
sarily relate to gaols of which the sheriff* has the 
custody. 

Park^ J., in summing up to the jury^ observed^ 
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1818. that the question which had been agitated having 
been confined by the evidence to those countg of 
the indictment only which described the defendant 
Eaatstaff. to be the keeper of a common gaol/ the fourth 
count had alone been proved ; the refusal to permit 
Lord Folkestone to enter the gaol not being a ge- 
neral refusal^ but being applicable only to those 
parts of the gaol in which the prisoners comrhitted 
by the secretary of state were confined. His Lordship' 
then proceeded to i^y : — Your verdict will be com- 
pounded of law and fact. In applying your minds 
to this question^ you will lay out of your consider- 
ation who Lord Folkestone is; except^ indeed^ the 
fact of his being a justice of the peace for this 
county. A great deal of time has been consumed 
in the discussion of a number of points which do 
not arise in the case. The argument which has 
. been advanced^ to shew that his Majesty has not in 
the present instance a dispensing power, was aK 
together superfluous. Neither can there be any 
doubt but that a grant by the king of the cus- 
tody of a county gaol is invalid. The only ques- 
tion which is involved in the case is/ the right of 
Lord Folkestone to enter into and examine those 
parts of the gaol which are appropriated to the re- 
ception of state prisoners. That question arises 
out of the 31 Geo. 3. c. 46. on the fifth section of 
which the indictment is founded. The constant and 
uniform practice which has prevailed on this subject 
is inconsistent with that construdtion of the statute 
for which Lord Folkestone contends ; and if the sta- 
tute be doubtful in its provisions^ cotemporaneous 
usage will illustrate and explain it. If it were in 
the contemplation of the legislature to deprive the 
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crown of a power usually, and I may tay immemo- 18I8. 
rially^ exercised by it, you will consider whether the 
deprivation was likely to be best effected in an in- 
direct and ambiguous manner. The former indis* Eaststaff. 
'putable prerogative of the king would be lost, if 
bis right to commit to close custody were taken 
away. My opinion is, that the provisions of the 
fifth section of the 31 Geo. 3. do not apply to com* 
iBon county gaols. The title and the preamble to 
that act of parliament apply^ I think, to such gaols; 
but the fifth section appears to me to have reference 
only to those gaols which are used as houses of cor- 
rection, although the eighth, the ninth, and the fif- 
teenth sections, comprehend within their provisions 
common county gaols. But supposing the words 
of the act of parliament to admit of reasonable 
doubt, the question will arise whether the crown 
be not virtually excepted out of its provisions ; for 
the legislature cannot be understood to say that 
every person clothed with a magisterial character 
shall, therefore, be entitled to insist, unqualifiedly, 
upon admission into those parts of gaols in which 
prisoners charged with offences against the state 
are confined. If the crown were not considered as 
constituting a virtual exception, three hundred 
gentlemen might have indiscriminate access to 
every individual confined on a charge of that de- 
scription, of whatever malignity, or however enor- 
mous in degree, the crime imputed to the prisoner 
might be. Those gentlemen, in their characters 
of magistrates, would be entitled to admission un- 
accompanied by the. gaoler; The indiscriminate 
exercise of a right so uncontrolled would be pro- 
ductive of the most incalculable in^^onvenience. It 
would^ indeed^ be most dangeroud^ if^ as Lord Holt 
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1818. said^ favourites and others could demand admission 
whenever they pleased. The danger might be 
complete before the right was invaded. When it 
Eaststaff. is considered that such men as Lord Clarendon 
and Sir William Wyndham have existed^ it is very ' 
necessary that extreme jealousy and caution should 
be used, in order to' prevent that which^ before the 
passing of the statute of the 31 Geo. 3.^ was merely 
a permission from ripening into a right. If Colo- 
nel Despard had been a magistrate^ he^ on the same 
principle^ would have been entitled to indiscrimi- 
nate and uncontrolled intercourse with persons in 
confinement on charges of high treason. What- 
ever the authority of a justice of the peace may be, 
it is, I think, quite clear that a secretary of state 
has the power of committing individuals to be kept 
in close confinement; and whether or not the ma- 
gistrates of the county in which such prisoners are 
confined have the right of access to them is the 
question for you to decide. The right either does 
not exist, or, if it does, it must be general -aiid 
universal, and cannot be subject to any restric- 
tion. Gentlemen, with these directions you are 
to consider whether the act of parliament has con- 
ferred upon justices of the peace the right which 
Lord Folkestone claims. The statute of the 57 
Get. 3. c. 3. does not make any provision on this 
subject, because in the preamble to the sixth section 
it assumes, that the king has the power of prevent- 
ing all communication between persons in custody 
on charges of high treason, and other persons, ex- 
cept such restrained communication as his Majesty 
shall think fit to permit. 

The jury acquitted the defendsint. 
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W. E. Taunton and R. H. Eden for the prose- 
cution. 

Jervis and Daunc^ for the defendant. 



1818. 



Rex 

Eaststaff. 



* The only'qaestion id this 
case seems to be, whether the 
act of the 31 Geo. 3. c. 46. 
takes away the former un- 
doabted prerogative of the 
crown in this respect ; that is 
to say, whether the statute has 
divested the secretary of state 
of the power to exclude all 
persons from yisiting state pri- 
soners, by virtue of his war- 
rant, committing them to safe 
and close custody. As to the 
prerogative before this statute, 
there can be no doubt what- 
ever. It is founded on the 
strongest of all public reasons, 
and has been the uniform and 
undisputed practice of the best 
of times. 

This question, we humbly 
conceive, should be argued 
upon three principles : 

1st, The reason of the ge« 
neral rule, that the preroga- 
tive shall not be affected by 
any act of parliament without 
the express mention of it ; the 
reason of the exceptions to this 
rule ; and how far the act of 
the 31 Geo. 3. c. 46. falls 



within the rule or the excep- 
tions* 

2dly, Upon the authorities. 

3dly, Upon the constitu- 
tional power of the secretary 
of state. ' 

1. As to the reason of the 
rule. 

It is almost unnecessary to 
assert, that the prerogatives 
of the crown are the eminent 
rights of the king for the pub- 
lic good; that they partake 
of the excellence of the royal 
Majesty ; in a word, that they 
are the fundamental lex reoia 
of the crown and kingdom. 
That in this character, there- 
fore, they can only be taken 
away by an authority as full, 
absolute, and direct, as them- 
selves ; that they must not be 
assailed or impaired by sur- 
prise ; but that the king him- 
self, Uis government, and coun- 
cil of parliament, must be fully 
aware of whatever affects them : 
that they are, as it were, the 
real rights, and part of the 
freehold of the crown ; and, 
as such, are to be alienated, 
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not hy any consequential and 
incidental oonstruction, but by 
Rex its own deed and express will. 

V, This is the reason of the rule. 

M^TSTAJt* It is a common and knowb 

principle of the law that the 

I king is capable of no laches ; 

a fortiori^ therefore, he shall 

suffer by no surprise. 

In law, as well as in consti- 
tutional reasoning, the diguity 
and authority of a fundamental 
law are superior to those of 
an ordinary statute ; and our 
law-writers have always re- 
garded whatever is held by the 
common law, to be more sacred 
than what is given or taken 
away by statutes of regulation. 
The law always regards with 
great jealousy any derogation 
by statute from the funda- 
mental laws of the kingdom. 
The principle of our law is here 

^ the same with that of the civil 

law, Jus eodem modo dissoU 
vendum esse quo primum colli* 
gaium. 

This is the general rule, and 
thfe reason of it. The reasons 
of the exceptions to this rule 
are founded upon the same 
quality of the excellence of 
the king^s majesty. In all of 
them the principle is the same ; 
namely, that the public utility 
for holding the king included, 
in a general statute, (though 
his name be not mentioned) is 
so strong and manifest, as 
to justify the legal inference 



that he has foreseen and coo* 
sen ted to be so included; that 
he is naturally comprehended 
within the subject matter of 
such statute ; and that the 
wrong is so evident, and the 
public good so indubitable, that 
it would be indecent to infer 
that he desired an exemption • 

With respect to the con- 
struction of the 31 Geo, 3. c^ 
46. a very slight review of this 
act will suffice to shew that 
the prerogative is not only 
not mentioned, but that it 
cannot, by any authorised la- 
titude of construction, be 
brought within the intendment 
or spirit of it. In a word, 
that any restriction upon the 
prerogative, as to the point in 
question, could not possibly 
have been contemplated by the 
legislature at the time when 
this act was passed. 

In construing any general 
terms of an act of parliament, 
it is the ordinary and admitted 
course to look to the purpose 
of the act. Before this statute, 
a doubt existed as to the power 
of magistrates to visit and 
control the administration of 
county gaols. Of houses of 
correction, which were un- 
known to the common law, 
and were not in use before the 
reigns of EUzabethsiVL^ James 1. 
(vide 7 Jac. 1.) the magistrates 
were regarded as the founders. 
Thej were ihf^r own prisons; 
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and, therefore, they required no 
act of parliament togive themthe 
right of diacipline and regula- 
tion. But countjgaols were held 
to be in the charge of the she- 
riff, and, (as respected custody) 
were not unfrequently the in- 
heritance of the subject. It 
was doubtful, therefore, whe- 
ther magistrates could ? isit the 
county gaols without the per- 
mission of the sheriff or the 
keeper. The 31 Geo. 3. was 
passed both with the Tiew of 
laying down a discipline, and 
removing this disability of the 
magistrates. It was in pari 
materiA with the 14 Geo. 3. 
c. 59. ; and both were, in part, 
the suggestion of the humane 
Mr. Howard. The object of 
the 31 Geo. 3., therefore, is 
to give the magistrates an in- 
spection over the gaolers, and 
not a control upon the king ; 
to prevent abuses in the adU 
mioistration of gaolfi, and not 
to enquire into cases as against 
the king, or to impair aad con- 
trol that safe and close custody 
of state prisoners which he has 
directed by a warrant through 
his secretary of state* It is a 
law of regulation, requiring 
and authorising magistrates to 
execute a duty of inspectioa 
over gaolers ; a la^ declaring 
a duty; and, as respect3 gaol- 
ers, giving the. magistrates a 
Tight; but certainly not giv** 
lag tbeid any new power aa 



against the crown, or any ways 1818. 
affecting or diminishing the ^^^^/^^^ 
prerogative. The words of Rex 
the fifth section of the act, v* 

which is the only part which Eaststafi. 
respects the point In queation, 
are, ^^ And for the better pre- 
venting all abuses, as well in 
the common gaols as in the 
said houses of correction^ or 
other places of confinement to 
be used as penitentiary hoeses, 
be it further enacted, that the 
justices, &c. &c., shall, either 
together or singly, personally *- 

visit and inspect such prisons, 

&c., and shall examine into 
the state of the buildings, the 

behaviour and conduct of the 

respective ofilcers, and the 

treatment and condition of the 

prisoners, &c., and shall make 

a report in writing of the state 

.and condition of the same, Sec.** 

It is scarcisly possible, in 

reading this clause, to pot any 

other construction upon it, 

than that the sole object of 

the act was matter of discip- 
line and regulation. 

2dly, As ip the authorities^ 

whether the 31 Geo.. 3. hu 

taken away the prerogativdi by 

the general rule and reason of 

law, and whether they warrant 

the inference that the king'is 

prerogative is affected by thai 

statute, though not named 

therein? 

The argument of the late 

Sir Samuel RemOfy fe the 
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House of Commons on the 18th 
of June, 1817, (1 Evans's Par- 
liamentary Debates, p. 1432.) 
for holding the king, included 
in the 31 Oeo. 3. was, that 
in the celebpated case of Mag» 
dalen College^ reported by 
Lord Cokey (Vol. .VI. part 2. 
p. 67.) it was adjudged by the 
Court, that an act of parlia- 
ment made to suppress wrong 
should bind the king, though 
not named therein ; and the 
whole strength of the argu- 
ment of the opponents, in the 
House of Commons, turned 
upon this consideration. Now, 
upon referring to the case of 
MagdaUn College^ it will be 
seen that the judgment of the 
Court was given upon totally 
other grounds ; that the crown 
was adjudged to be included by 
express words in the 13 *£//«• 
c. 10., upon the construction of 
which act (as in the present case 
with respect to the 31 G^o. 3.) 
the question then depended. 
The words of the 13 Elh. re- 
strain all person or persons 
being body politic or corpo- 
rate, &c. &c. And it was ad- 
judged by the Court, that the 
term body politic, or corpo- 
rate, was an express including 
of the crown. Another point, 
likewise, upon which the judg- 
ment was pronounced was, 
that as the college had no right 
to gvoe^ so the queen could 
not takcy not by defect of pre- 



rogative, but from incapadC)^ 
in the college to convey. Upofi 
these grounds it appears that 
the judgment was given in the 
Magdalen College case; and 
the Court, having concluded 
upon this judgment, make an 
obiier observation, but still 
limited and qualified by a di- 
rect reference to all the cir- 
cumstances conjunctively in 
the particular case, that the 
act of 13 Eliz. being made to 
suppress wrong, should bind 
the king. The afgument, there- 
fore, and the distinction, is this, 
that the rule laid down and 
cited by Sir Samuel RomUigj 
(see Sir S. RomillyU printed 
speech) was not, per te^ the 
ground of the judgment, Irut 
is taken by the Court in con- 
junction with all the circum- 
stances of the case at bar; 
the words of the Court (p. 75.) 
being, ^^ Therefore for all these 
reasons, it was concluded that 
this act of the 13 Eliz. should 
bind the queen." And imme- 
diately before these words is 
the following passage by Lord 
Coke : — *^ Where the king has 
any prerogative, estate, right, 
title, or interest, the general 
words of an act shall not bar 
him ;" ^' but in the case at bar,'' 
continues his Lordship, ^' the 
king is not excluded of any 
estate, right, title, interest, or 
prerogative, that he had before 
the act, &c. And, therefore. 
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for all iheie reasons^ it was 
concluded, • that this act of 1 3 
JEliz. should bind the queen." 

In this statute, therefore, of 
the 13 Eiiz. (upon the construc- 
tion of which the Magdalen case 
turned 'in the same manner 
as the prerogative in point 
turns upon the 31 Geo. 3.) are 
three manifest distinctions, 
which, conjointly, were the 
grounds Mif the judgment of 
the Court; and all of which 
are not only wanting, but are 
absolutely and directly,, con- 
trary to the 31 Geo. 3. now 
under consideration. 

1st, In the 13 Elh. the 
queen is expressly named ; 
that is to say, she is named in 
terms (viz. body politic) which 
Lord Coke says includes the 
crown; not so in the 31 Geo. 
3. ; but, on the contrary, the 
terms used in thi» statute can 
in no respect be applied to 
the royal person; such terms 
being ^^ Justices of peace, 
goyernors, and keepers of 
gaols, houses of correction, 
and penitentiary houses, &c." 
All words of peculiar de- 
signation, and applicable only 
to the subordinate minis- 
ters and instruments of the 
crown. 

2nd, The queen being in- 
cluded expressly, (says Lord 
CokCy) '^ can only be exempted 
by construction of law ; but 
in a case of general good the 



1818. 



law will not expound against 
reason." Now there is a ma- 
nifest difference between the Rex 
law relieving the prerogative ^* 
by ^construction, where it is Eaatstafr 
expressly named, (as in the 
Magdalen College case,) and 
diminishing and impairing it 
by construction, where it is 
neither named nor contem- 
plated, as in the act of , SI 
Crea. 3. c. 46. The first is a 
just deference, where not con- 
tradicted by general good, .to 
the excellence of the preroga- 
tive. The second is in direct 
opposition to the whole spirit 
and principle of the law by 
which the rights and preroga- 
tives of the crown are given 
and sustained. 

3dy The prerogative of the 
crown was likewise adjudged 
by Lojrd Coke not to be affected 
in the case of Magdalen CoU 
legej because no right, title, 
intef$|t, or prerogative, 'that 
the crown had, before the act 
of 13 Eliz. was taken away by 
that act. But the construction 
now contended for upon the 
31 Geo. 3. would at once take 
away the ancient, and hitherto 
undisputed prerogative in ques- 
tion ; for it is admitted that, 
before the act of 31 Geo. 3., 
the crown had this preroga- 
tive ; of course it would lose 
it only by the construction 
now sought to be established. 

Such is the case of Magdalen 

I 
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1818. College^ M referred to by Sir 

^^^\^^^ Samuel Romilly^ and which, 

!Rex in fact, is (he sole ground of 

^ his argument. We hare ob- 

EASTSTAFF. gg^^gj ^^^^ ^^^^^ ^p^^ .^^ y^ 

cause, like most of the reports 
of that great lawyer, Sir Ed" 
ward CokCy the law of the case 
is to be collected rather by 
tal^g the whole of his report 
together, than by selecting any 
particular part or resolution in 
th(B case. The character of 
Sir Edward Cokeys reports is 
the same throughout. They 
abound with what are techni« 
cally called obiter dicta; a 
kind of prorerbial expression 
of legal maxims, but which are 
only true in the particular 
case, as the general result 
of all the circumstances by 
which they are qualified. Of 
all lawyers, therefore, « Lord 
Cokej (in his reports especially) 
can never safely be cited in 
r detached parts and incifllbtal 
resolutions. He has a singu- 
lar mixture of the precision of 
law and the looseness of gene- 
ral learning ; in so much so, 
that there is scarcely a senten- 
tious passage in the Latin 
poets and historians which 
may not be found in his in- 
stitutes and reports. 

Upon a roost attentive peru- 
sal of the Magdalen College 
case, we trust that we have 
satisfactorily proved, that the 
judgment proceeded upon the 



distinctions abov6*mentid«ed* 
The absence of all these dis- 
tinctions in the act'ne^ in 
question, precludes any con- 
sideration of tho 13 EHz, and 
the 31 Geo. 3. as parallel sta-^ 
tutes. We do tiot think that 
the law books afford a single in- 
stance in which a direct and pd* 
sitive prerogative has been 
taken away, under any other 
circumstances than wheresticli 
effect upon the prerogative was 
directly contemplated at the 
time of passing the act; or, 
which is the same thing, where 
the subject matter of the act 
was common to the crown as 
well as to the subject. There 
is a very wide difference, as 
we have above observed, be- 
tween relieving the preroga^ 
tive by construction of law, 
and diminishing and impairing 
it by such construction. 

Lastly, As to the constito- 
^ tional character of the office 
of secretary of state. — Upon 
this very extensive and im- 
portant head we desire only 
to touch slightly, and to con- 
fine ourselves strictly to the 
subject matter. 

The law every where re- 
gards the secretary of state 
as eminently superior to the 
ordinarymagistrates,andinveBt8 
him with functions and official 
privileges beyond the common 
justices of peace. He is a ma- 
gistrate by the common law,* 
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as incidental to his office, and 
commits in treason and state 
oifences as matter of course, 
though, from a series of prac- 
tice, he seems to haye no power 
to administer an oath, 1 SeIIl. 
347. Wood. Inst. 457. The 
Queen t. Kendai aud Roe^ 
Comber, 343. And it was so 
held in queen EUzabetlts time, 
Anderson, 297, 298. When 
he commits for a state offence, 
he commits as the highest offi- 
cer of the crown, (preyious to 
trial) with the single exception, 
perhaps, of the Lord Chief 
Justice of the King's Bench. 
It is not an ordinarj commit- 
ment by a magistrate, but the 
prerogative of the crown itself 
acting by the instrument im- 
mediately next to the royal 
person. Viewing him in this 
high character, the law, as it 
is to be collected from usage 
and practice, permits him to 
send for a prisoner for re- 
examination, after be has finally 
committed him to the custody 
of the county gaoler, or officer 
of any state prison ; ' and> io 
discharge him before indict- 
ment, and, in some cases even 
after a bill has been ¥ound. 
(See Eniick v. Carrington and 
Hawk. P. C. c. 74. s. 4, 9.) 
This no other magistrate can do; 
not even a judge of the Court 
of King's Bench, thoagh a pri- 
soner should be brought up 
before that Court on a return 



to a writ of habeas cofj^y and 
though the prosecutor himself 
should pray such prisoner's 
discharge. 

His warrant is for safe and 
close custodi/^ and we have a 
construction upon these words 
by a very venerable authority 
in our own law: to be kept 
in safe and close custody, mrs 
Dalton, c. 170. means ^' 4^^ 
that the prisoner cannot escape, 
and close J that is, without con- 
ference with others, or intel- 
ligence of things abroad." He 
may commit to any gaol in 
the kingdom, all gaols alike 
being the king's, and the she- 
riff only having the custody 
and charge. 

It is manifest, we think, 
that the public good. Implied 
in the ancient law, which gives 
this prerogative to the king, 
(through his secretary of state) 
is more than a counterpoise 
to the public good now pre- 
tende<), for holding such pre- 
rogative to be taken away by 
the construction of the 31 Geo. 
3. Would not the public good 
suffer by the unrestrained com- 
munication of numerous ma- 
gistrates with state prisoners 
after commitment, and even 
pending trial ; and, more par- 
ticularly, in times similojr to 
those some years ago ; when, 
from unhappy political tenets, 
persons of fortune and con- 
nexions were committed as 
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x^^V^-^ sedition. It is difficult to un- 

Rex derstand the public good re- 

V, quired by this construction. 

Eaststaff. ig it that the prisoners may 

not be ill treated by the 
gaolers? But, we should con- 
ceive, that such prisoners, how- 
ever committed, have a right 
to petition, and to represent 
tjUJH case and treatment to the 
Mcretary of state ; and that a 
gaoler would be punishable 
who should intercept or ini- 
pede such petition. Here, 
therefore, is a remedy at once, 
and a remedy mo$t plenary 
, and effectual. The domestic 
discipline and regulation given 
by the 31 Geo. 3, to the ma- 
gistrates at the county of large, 
Is here lodged in the hands of 
the secretary of state. The 
representation goes to one who 
can have no interest in ill 
treatment, and whose dignity 
and responsibility are too great 
•^ to admit the presumption of 



participation or connivaiice in. 
the misconduct of gaolers. The 
secretary of state has here tbe 
same rela^on to state prisoners^ 
which the SI GeoJi. gives to 
the county magistrates in re- 
gard to common prisoners. 

Upon the whole* we appre« 
hend, that all the drcuni- 
stances required, by the com- 
mon law in other cases, which 
hold the king included in sta.> 
lutes, though not expressly 
mentioned, are wanting to the 
case in point under the 31 Geo* 
3. And, therefore, that the 
law will not warrant such a 
construction of this statute aa 
would affect the prerogative^ 
and diminish therein the an- 
cient, and hitherto undisputed 
right of the secretary of state, 
to commit to safe and clo^e 
custody, and to exclude all 
persons from holding commu- 
nication with state prisorifera 
so committed under his war- 
rant. 
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Wilson v. Reddall. jid^. 

THIS was an action by the indorsee, against J^'?^-*"* 
the defendant as drawer of a bill of exchange, draw a bill of 
The declaration stated in the usual manner, that ^^ aioi^u^ 
the defendant according to the usage and custom «icd by an in- 
of merchants made his certain bill of exchange in only take ad- 
writing. The bill given in evidence was in the ^^^^dcr*^ 

following form : — of B. by a ]^ca 

^ in abatement 

Liverpool, Kov. 23d, 1818. 
£300. 
Two months after date, pay to our order in 
Vol. I. M 



162 CASES AT NfSI PRIUS, C. P. 

1819. London three hundred pounds sterling, for value 
^wJlCr' received. 
J. "' . KtapB^Li. atid Rainey. 

Lens, Sejqt, fat fh^ 'd^feivdatit^ insisted that 
the omission to state in the declaration that the 
bill "^8 Qr^wn hyilkLim^^ as m%1I m by the^fend- 
ant^ was a fatal variance ; and he relied on Gordon 
v. Austin, ^T. R. 611. 

BosanqueU ^eijtrj wnbtit, referred to Ihe case 
of Evans v. Lewis, cited in a note to Cabell v. 
Vkugkan, 1 Banntl. 991. 

Dallas^ C. J.^ was of opinion that the defendant 
should have taken advania^ of the omission by 
plea in abatement^ and that the objection was not 
well founded at Nisi Prius. 

The Plaintiff had the Verdict. 

« 

Bosanquet, Serjt., and Abraham, for the 
plaintiff. 

Lens, Serjt!, for the defendant. 



II I ii« I 
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So where a declaratioa de- fourth party also, who was 

scribed a bill of exchange as dead; it was held that this was 

having been drawn upon and no rariance. MoutUstephen t. 

accepted by three persons, and Brooke^ 1 Barnew. and Aid. 

it was proved to have been 224. And if one ol two ac- 

direoled to «nd accepted by a eeptors of a bUi /be an infaoty 
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the holder may without a de« 
parture, and indeed it is pro- 
per for him to declare on the 
bill as haying been accepted by 
the adult only, in the names 
of both; and, in the event 
of the defendant pleading ia 
abatement that the other ac- 
ceptor oHgJit abo tohare beea 



sued, the plaintiff may reply 
his infancy* Burgess t. Mer* 
rUl, 4 Taunt. 468. See the 
vote to Cofttflf T. Faughanj 1 
Wms. Saund. 201. b. where 
most of the law on this sub- 
ject is collected by the learned 
editor of those reports. 
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ADJOURNED SITTINGS AT WESTMINSTER. 



Thunday^ 
8th July. 

A conviction 
by a magif- 
tratc, on a 
•ubject mat- 
ter oyerwhich 
he has juris- 
4iction,ds, in 
an action 
against hini» 
conclusiye 
CTidence of 
the facts con- 
tained in it. 



Brittain v. Kinnaird and Longley^ EIs^rs. 

TRESPASS for seizing and taking possession 
of a certain vessel called the Phcenix, and 
detaining the same^ together with certain casks of 
gunpowder. Plea, not guilty. 

It appeared in evidence that the vessel in ques« 
tion, which had been seized by the defendants in 
their character of magistrates, under the statute 2 
Geo. 3. c. 28. s. 5. (a) was a decked sailing yacht 



(a) 2 Geo. 3. c. 28. s. 5. 
^^ And be it enacted by the 
authority aforesaid, that it 
shall and may be lawful for 
the said master, wardens, and 
assistants, of^such person or 
persons as they shall from time 
to time depute and appoint 
under the seal of their corpo* 
ration, and for all owners or 
masters of ships or fessels 
either in whole or in part in 
the said river respectirely, or 
ifor such person and persons as 
the said owners and masters or 
any sefen or more of them, by 
writing under their hands and 



seals, shall for that purpose 
nominate, depute, and appoint 
(and which it shall be lawful 
for them from time, to time to 
do) at any time or times from 
and after the 24th of June, 
1762, to stop, search, and de- 
tain, in some place of safety, 
any boat which there shall be 
reason to suspect has any 
ropes, cordage, tackle, appa« 
rel, furniture, stores, mate- 
rials, or any part of any cargo 
or lading stolen, or unlawfully 
procured from or out of any ship 
or vessel, in the said river, and 
also to apprehend and detain^ 
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of the burthen of fifteen tons. The plaintiff's ^i^J^ 
counsel were about to shcwi that this could not be g,^,^^,,, 
denominated a boat within the meaning of the sta- v. 
tute,when Kiwkaikw. 

Copley y Serjt., for the defendants^ objected to 
such evidence^ as being inadmissible. He con- 
tended^ that as the conviction remained unim* 
peached^ that alone was conclusive as to the fact. 
The question before the magistrates was^ whether 
or not the subject matter of the conviction were a 
boat; and that very question having been decided 
in the affirmative^ and the conviction remaining 
unquashed the decision of the magistrates was final> 
and the conviction could alone be admitted to 
prove the fiict. 

Vaughan, and Lawes, Serjts., contri. The art * 



or cause to be apprehended and 
detained, any person or persons 
who may be reasonably sus- 
pected of having 6r conveyine^ 
any such goods, stores, or 
things in such boat; and such 
person or persons so appre- 
hended, shall be (as soon as 
couTeniently may be) convey- 
ed before* one or more justice 
or justices of the peace for any 
county, city, division, liberty, 
or place adjoining to the said 
river; and if such person or per- 
sons shall not produce the party 
or parties from whom he, she, 
or they bought or received such 



merchandizes,^ goods, stores, 
or things aforesaid, or some 
credible person to depose upon 
oath to the sale or delivery 
thereof, or shall not give an 
account to the satisfaction of 
such justice or justices how he, 
she, or they came by the same, 
that then the said person or 
persons so apprehended shall 
be deemed and adjudged guilty 
of a misdemeanor; and such 
boat, with her tackle, appnrel, 
furniture, and loading, shall 
upon such conviction be for- 
feited and disposed of, as is 
hereinafter directed.-- 
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1819. of purliamettl applies to optfi boato only. The lub^^ 

g^^j^^^^ j€ct satter of this conviction was a decked Yess^ ; 

V. aod « magistvate cannot^ by falady atsertta^ that 

KmNAiRA. iQ |,e a boat which is a decked vessel^ assume to 

himself a jurisdiction which the statute does not give 

him. The question in aU eases is^ whether or not 

the person exerdsmg jurisdiction is^ or is not^ |nm^ 

sessed of it. In bankruptcy for instance, where the 

junsdiotioQ of the cotMstssioners extends to traders 

only^ if it turn out that the party against whom 

. a commission has been issued was not a trader, the 

wiiole ptoceedings under the commission are co*' 

tftmnon fudioe. Here the defendants haJTno ju-r 

i^isdiction because the subject matter of the con* 

viction was not a boat; and the plaintiff, by the fdse 

assertion of the defendants in their conviction, is 

not to be precluded from shewing that they had no 

jurisdiction. 

Dallas, C. J. The conviction on the face of it 
^ is clearly regular ; and, as it remains uqimpeached, 
it will afford the defendants an answer to the pre- 
sent action, supposing they had jurisdiction over 
the subject matter of the convicticm. That juris* 
diction, I think, they possessed under ^ the act of 
parliament to which reference has been made; and, 
having exercised it, I am of opinion that their 
conviction is conclusive, and cannot be controverted 
in this action. 

Plaintiff nonsuited. 

Vaughan^ Lawes, Serjts., and Curwood, for 
the plaintiff. 



TRINITY TERM, 69 GEORGE III. 



1«} 



Coplof, Serjt., Denman, and Longley, for the WMf* 
defendants. 



See Fuller r. Fotchj Holt's 
Rep. 287. Catlh. 34tfv S. C. 
Strickland v. Wirrf, 7 T. R. 
633. n. — Where howe? er the 
magistrate has tumied a^ j»» 
risdictioo eyer a sabject mat- 
ter^ which is altogether •at of 
his cognizaDce, or is guilty of 
a plain and matiffe^ excess' of 
his jarisdiction, the subsistence 
of the conviction will not pro- 
tect him against en actkm at 
the suit of the party injured. 



■ > ; ■ 



Hill T. Bateman, Stra. 710. 
Cf^ ^ Dmiinf G^p. 640. 
Morgan r. Hughes^ 2 T. R. 
225. Chroome t. Forrester^ 
PbiUipik^vk^fividence, (4th ed.) 
352. But, in cases over which 
tVe ms^istrate has general ju- 
risdiction, it should seem that 
^ffdence dehors the convictioQ 
is not admissible to prove that 
in the particular case he drew 
sA efrcmeoiis conclusion. Grasf 
v« Cookson^ 16 East. 21. 



Brittain 

KiMNAlRD. 
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■■ 



STAFFORD. 



mmamm 






Coram Richardson, J. 



Rex v. Ward, 



An extra col- f ■ iHIS was an indictment against the prisoner 
S'whor' A upon the statute 39 Geo. 3. c. 85. for em- 



Mnuneration bezzling the sum of 11 8. the property of the 
theparith churchwardcns and overseers of the parish of 

fund by a per 
centag^ on his 

coUection§, is It appeared in evidence, that the prisoner was 

a serrant or 

clerk within appointed as an extra collector of poor rates by the 
oftiS^tute parish, and that he was paid out of the parish 
39 Geo. 3. c. fund: his remuneration, however, was not by a 

fixed salary, but by a per centage on his collec- 
tions. 

Sir William Owen and TwisSj for the prisoner, 
contended that he was not a servant or clerk within 
the Jmeaning of the statute : — but 



Sd. 
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Richardson/ J. over-ruled the objection. isi^- 



Rex 

9. 



In the indictment it was alleged that the pri- ^,^*^: 

soner received on the account of his employers the in aa indict- 

8um of Us. ''and so that he stole, took, and car- ™iJJ|;J*J^'' 

ried away 1 1«. of their monies/' ccWed on ac- 

count of hii 

employerf 

The evidence adduced in support of this allega- **J® 'JJ™ ®^ 

tion was, that the prisoner had received in pay- thathettoie, 

ment of the Ms. a one pound note in exchange unouaii.*'' 

for which he had given 98. being the difference. ported by eri. 

QCQCC uiaC DC 

received a 

Richardson, J. ruled that the averment in the S'Jhichhe'** 
indictment that the prisoner had stolen the lis. gave 9«. to the 
was not sustained. This case, his Lordship ob- g?^^P*y*"S 
served^ stood as it would have done at common 
law. The conversion of the lis, by the pri- 
soner to his own use would not have been a lar- 
ceny at common law, since it was never in the pos- 
session of his employers ; and the statute did not 
in this instance apply. The statute only made it 
a felony in a servant or clerk who should fraudu- 
lently embezde any money, &c. received or taken 
into his possession, for, ot in the name^ or on the 
account of his master or employer. Here the note 
was not received by the prisoner on the account of 
the prosecutors ; but for the purpose of conveni- 
ence to the party who had to make the payment 
and, as the consideration for the receipt of it, he 
was to pay to his employers the sum due to them, 
and to the payer the diflFerence. The prosecutors, 
therefore,- neither had an actual nor a constructive 
possession of the note ; and, consequently, an indict- 
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1819. 



Rex. 
Waiud. 



ment could not be sustained either at co»oioa law^ 
or under the statute. 

• • • • ■ • 

The prisoner was acquitted on this, but was 
conricted on amyther indictment 



> I 



Russell and ^ 



for the pHTOsecution. 



Sir WUlium Otocii and Tumb, for the pt isonen 

It wa» admitted^ that there was no other manner 
in which to have laid (iie fact of the recei|it of (he 
money, so as that the statute could have attached 
upon it 



< * ■■«■ | « l>««l»ll «*^*i<^Ml« 



See 2 East. P. C. p. 568. to 
$74. 2 Russell on Cr. and 
Mitd. p. 1225 to 122d. An 
indictment on Ihi8> statute) 
ehargbig^ the prisoner >with em* 
bez^Ueg ai^ bank notes, is 
supported by proof that he enw 
bezzled oply one. JReo? ▼• 
Johnson^ 3 Maul, and Selw. 
548. Bnt if the proper^ ens- 
beezled consist ef bank notes, 
it will not be sufficient t» 



charge in the indictment an 
embezzlement oftbe^p&Mdt^* 
merely to wfaichr tbe bank notes 
amovttted in ?iiue ; siner ti» 
statnte copresaljp men^Ans 
^^noioi^^ and ^/iptifub'f'mnst 
primA facie be taken to mean 
money. Lindsey^s cdscj 2 
Russell on Cr.knd MiiMl. (2S8. 



n*.0i« 



f' 
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ssse 



Coram Holroyd^ J. 



Smith v. Sanwlands. ^jSSth. 



THIS was an issue directed by the Vice Chan- A trader, in a 
cellor to try the validity of a commission of ^biuD]!ra^- 
bankniptcy^ which had issued against the defend- ^y *{JJJ^^|„ 
ant^ and was dated the 1st of March^ 1817. u described as 

a money scri- 
Tener only. 

On the production of the commission it ap-» itUneverthe- 
peared^ that the defendant was^described in it as a tenttoaplaior 
money 8crwener only: but the plaintiff, being una- ^^^mnST* 
ble to prove a trading as a money scrivener, pro- «o"i ^y P'®?^ 
posed to shew that the defendant had been in part- ofu^ii^^ 
nership with a West India merchant, and that he P''*^?^^' 

* ' ing^ Uie omis- 

had traded to that settlement. «ion of the g^e- 

neral wordi 
*' dealer and 

Campbell, for the defendant, insisted that the «*»?"»»»•" 
plaintiff was confined in his evidence of the trad- 
ing to the description set out in the commission, 
which was that of a money scrivener ; and that it 
was not competent to him to shew, that the de- 
fendant had been a West India trader, inasmuch 
as he was hot described as such trader in the com- 



in 
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Smith 
Sandii«ands» 



mission ; and the general words that he was a 
*' dealer and chapman" were omitted. 

PulleTy contra, stated that the Lord Chancellor 
had formerly entertained doubts upon this ques- 
tion; but that he had recently decided that the 
omission of the general words '' dealer and chap- 
man" made no difference ; and that^ in support of 
the commission^ the plaintiff might prove a dif« 
ferent species of trading from that which was in- 
serted in it. 



HoLROYD, J. ruled, that the plaintiff was not 
precluded by the limited description in the com- 
mission from proving any species of trading. 

The Plaintiff had the Verdict 

Jervis, W. E. Taunton, and Puller; for the 
plaintiff. 

Campbell and G. R. Cross, for the defendant. 



In Ex parte Herbert^ 2 Ro. 
Ba. Ca. 248. it is reported io 
h(Lve been decided by the Lord 
Chancellor, that a commission 
which had issued against a 
person, describing him as a 
*' waterman, dealer j anddwp' 
man,^^ might be supported, in- 
asmuch as the general state- 
ment in the commission, that 
the bankrupt got his living by 
buying and selling, would ad- 



mit the finding of any parti- 
cular trading. The report^ 
however, which is given of this 
case by Mr. Rose, differs ma- 
terially from the report of the 
same case which is to be found 
in 2 Yes. and Beam. 399. from 
which it appears that the 
usual words ^' dealer and chtq}* 
man'^ were omitted In the 
commission, and that the bank- 
rupt was there described a& a 



SUMMER ASSIZES, SO GEORGE III. 



ns 



wiUerman ooly^ notwithstand- 
ing which omission, however, 
the Lord t^hancellor is in the 
latter report, stated to have 
determined upon the effect of 
the general statement, that it 
was sufficient to support the 
commission. But in the late 
case of Hale ▼. Small^ 1 B. 
Moore's Rep. 68. in which the 
plaintiff in a commission of 



bankruptcy was described a^ a 
dealer in cattle^ without stat* 
ing him to be a dealer and 
chapman^ i\iQ Court of Com» 
mon Pleas held that evidence 
could not be adduced to> prove 
that he was a dealer in hops^ 
since, it appeared on the face of 
the commission that he was not 
such a trader. 



1819. 



Smith 

Sandilanos» 



'. *' 



Doe, dem. Whittick, v. Johnson. 



Saturdajff 



EJECTMENT to recover two pieces of land Payment of 
parcel of the manor of Bitton, in the county rent for along 
o^ Gloucester. fTf^f*? 

to the lord of 
a manor, is 

The lessor of the plaintiff it appeared was lord of atSleto"'^ 
of the manor of Bitton; and the defendant, it was tJ^c rent •, but 

, not to the land 

contended, occupied the pieces of land in question, in respect of 
in the character of his tenant In order to prove u^^lj? xh? 
the tenancy, the lessor of the plaintiff gave in evi- pro»"mpfwn 

J ^1 .,!.,• , ^ . ^ IS, that the 

dence the payment to him by the defendant of a rent u a quit 
rent of 2«. for one piece of the land, and of a rent '*"*** 
of 4s. 3d. for the other piece of land : and which 
several rents had been paid without variation from 
the year 1780 down to the period when the notice 
to quit on which the ejectment was founded was 
given. 



HoLROYD, J. This is evidence of a title to the 
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*^^' rent, but not to the land. Where rents have been 

Dw. dem. P^^^ ^^^ ^ ^^^S Series of years without any varia- 

Whittick, tipn^ as this has been^ the payment of them affords 

^* no evidence of a title to the land. The presump- 

tion iSj that they are quit rents. 

The plaintiff was nonsuited ; and^ on application 
being afterwards made to have the nonsuit set 
aside^ his Lordship's decision was acquiesced in : 
but the case involving other points^ a rule to shew 
cause was granted. 

W. E. Taunton and Ludbw. for the lessor of 
the plaintiff. 

J&rvk and PvUer, for the defendant. 
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Boxer v. Rabeth. 



EBT on bond. Plea nan est factum. 



On the attesting witness being called to prove 
the execution of tbe bond^ he stated that he did not 
see it executed by th^d t)bligor. After its execu* 
tioti^ it was brought to him by a third person^ who 
stated^ that it had been properly executed^ and re- 
quested the witness to subscribe his name as at- 
testing the exectttioa. 



Thur$iaif, 
December 8. 



Where the at- 
tegting wit- 
ness to a bond, 
on being cdl- 
ed to prove itf 
execution de- 
nies having 
seen it exe- 
cuted, it may 
be proved by 
evidence of 
the handwrit- 
ingofthe 
party. 



176 CASES AT NISI PRIUS, C. P. 

1819. Vaugkan, *Ser]t., for the plaintiff^ upon this 

BoxE evidence being given, proposed to prove the hand- 

V. writing of the obligor by other testimony^ to which 

Rabetu. 

LenSy Serjt., contra, objected. 

Dallas, C. J. The subscribing witness having 
denied that he saw the bond executed, renders this 
case in effect the same as if there had not appeared 
any name on the face of the bond as attesting the 
execution of it A subscribing witness is by no 
means necesi^ry to the validity of an instrument 
under seal ; and, where the parties dispense with 
such a medium of proof, the execution of a bond is 
sufficiently proved by shewing the handwriting of 
the obligor. This case, I think, stands upon the 
same footing ; and, therefore, the plaintiff is in my 
opinion at liberty to give the proposed evidence. 

The plaintiff had the verdict. 

Vaughan, Seijt., and Manning, for the 
plaintiff. 

Lens, Serjt., for the defendant. 



See Fitzgerald t. Elsee^ 2 terested in the suit, {Swire t. 
Cainpb.635. Lemon r. Demy Bell, 5 T. R. 371. Cunlijffrsr. 
Ibid. 636, n. Ta^oi t. Hodsonj Sefton^ 2 East. 183) : or where 
2 Marsh 527. 7 Taunt. 261. the name of a fictitious person 
S. C. accord. So proof of the has been subscribed as a wit- 
handwriting of the party to ness by the party himself who 
the deed is suffideut, where executed the deed, (Fassei t. 
the subscribing witness is in- Bromn^ Peak. N. P* Gas. 23) : 
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or where the party patting 
his name as a subscribing wit- 
ness is a mere ▼plunteer, and 
did so without being desired 
by the parties to attest the 
instrument, M^Cram t. Gen^ 
tryy 3 Campb. 232. — In cases 
where the deed or instru- 
ment is attested, and the at- 
testing witness, either from 
death or from being beyond 
the jurisdiction of the Court, 
or from any other circum- 
stance, is incapable of being 
examined, it has been the con^ 
atant practice to admit proof 
of the handwriting of the wit- 



ness as evidence of the in- 
strument having been exe- 
cuted by the person whose 
name it bears. But it seems 
doubtful whether that alone, 
without proof of the handwrit- 
ing of the party, be sufficient, 
since the proof of the hand- 
writing of the attesting witness 
only does not establish the 
identity of the person by whom 
the deed or instrument pur- 
ports to have been executed* 
See NehonY. WhUtal^ 1 Bamw; 
and Aid. 19. WaUu r. Df- 
lan^y 7 T. R. 266. n. 



1810. 



Boxer 

r. 
Rabetk 



Vol. I. 
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LENT ASSIZES, 1 GEORGE IT. 



WORCESTER. 



Coram Richardson, J. 



S^*^^» Doe d. Barnbtt t^. Stock. 

In making li- TjlJECTMENT to recover a house and lands, 
no'pitfti^w "^^ at Staunton, in Worcestershire. 

form of wordi 

terredL whe^ The lessor of the plaintiff claimed the premises 
▼^ ^ ^* in question, as the eldest son and heir at law of 
made, ID order one James Bamett, deceased, who was seia^ed 
titlTof ^f^ thereof in fee. The defendant made title through 
S^^d^^of ^ ^^^^ ^^ feoffment, by which the said James Bar^ 
feoffment, if a nettm his lifetime enfeoffed his youngest son of 
^^forl^ the premises in dispute. In order to prove the 
Ju^* livery of seisin upon the deed of feoffment, a wit- 

ness was called, who stated that he accompanied 
the feoffor and feoffee to the premises; that the 
feoffor went into the house, and locked himself in ; 
that he afterwards unlocked the door and came 
out^ and desired his son to enter, whom he then 
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locked in ; and, on his coming out, the feoffor deli- ^^ 
vered to him the key^ saying at the same time 
that " he delivered to him possession of all the 
premises.'* 

W. E. Taunton, for the defendant, contended 
that the livery was insufficient: to render it ef- 
fectual, tlie livery must have been stated at the 
time to have been in confirmation of the deed of 
feoffment. A mere entry alone^ for the purpose of 
making livery without expressing the livery when 
made to be in confirmation of the* feoffment, is 
insufficient. This is similar to an entry to avoid a 
fine. In such a case a general entry will not 
suffice. The entry must at the time be stated 
to be to avoid all fines levied. The livery here 
is not contemporaneous with, but subsequent to, 
the deed of feoffment ; and not being expressed to 
have been made, in confirmation of that instrument, 
it is inoperative. 

Richardson, J. I do not think, that any parti- 
cular or set form of words are necessary to be ob- 
served in making livery of seisin : neither do I ap- 
prehend that it is necessary the word seisin should 
be used. If it be, it would be requisite, in almost 
every case in which livery is made by a person un- 
acquainted with the profession of the law, that such 
person should be accompanied by a lawyer ; since 
the term seisin is not generally understood beyond 
the extent of our own profession. I think it will 
be a question for the jury, under the circum- 
stances of the case, whether the feoffor intended 
to give possession of the premises to the feoffee, 

N % 
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s 

1830. in order to confirm his tide under the deed of 
^-JV^^japffnient. 

'Barnett 

^ The lury found a verdict for the defendant. 



Stock. 



W. E. Taunton and Puller, for the lessor of the 
plaintiff. 

Peake, Seijt., and Mackaness, for the de- 
fendant. 



' See ^eppard's TouchsU p. feet livery, vh. ^^ Enter into 

%9. where the manner in this land and house, and God 

which livery of seisin should give yon joy of it ;" or, ^^ I am 

be made is pointed out ; and content you shall enjoy this 

the following instances are land." 
given as amounting to a per- 



^S^Sf' Dob dem. Dillon v. Parker, Bart. 

SrhTtK^" pj^ JECTMENT to recover a mill and premises 
tenant to a 1 i in the maiior of Taunton. 

third person 
of the rent 

reserved by The lessor of the plaintiff was the heir at law of a 
notamountto Mfs. Ann Parker. She being seized in fee of the 
ofSSof Pr^^is^s in question, on the 11 th June, 1805, de- 
the landlord, mised them to one Holford for the term of 14 years; 
ra"asa^&T- ^^^ before the expiration of the lease she died. 
f^[^^f^« After her death Holford the tenant paid the rent 

reserved by the lease to the defendant. 
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Pakker* 



The lessor of the plaintiff in person contended/ ib20. 
that under these circumstances an ejectment would 'tfP'^^ 
lie. The payment of the rent by Holford to the Dillon 
defendant was a disclaimer of the title of the land- v. 
lord. Hovendon v. Lord Annesley, 3 Scho. and 
Lef. 624. And if such payment amount to a 
disclaimer^ the defendant^ who claims by attorn-^ 
ment through the tenant^ cannot stand in a better 
situation than the tenant himself would have done. 
Doe dem, Knigkt v. Lady SmythCf 4 Maul, and 
Selw. 347. 

W. E. Taunton, contrh. Where a tenant de-^ 
nies the title to the freeholcl^ either of his landlord 
or of his representative^ such denial operates as a 
disclaimer ; and an ejectment can in such case be 
maintained^ founded on the disclaimer. But the 
mere payment of rent to a third person has not the 
same effect. Such payment does not defeat the 
rights of the landlord. He may^ notwithstanding^ 
distrain for the rent^ or maintain an action upon 
the covenant. The breach of the covenant to pay 
the rent^ or of all the covenants in the lease^ does 
not amount to a forfeiture^ unless a right of re- 
entry be reserved. 

Richardson^ J. I think that the payment of 
the rent to the defendant does not amount to 
a forfeiture of the lease. If the tenant pay 
his rent to a person not entitled to receive it^ 
he pays it in his own wrongs and may after- 
wards by distress or action be compelled to pay it 
over again to his landloH. The mere wrongful 
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1830. 



Dos dem. 
Dillon 

V. 

Par&ss. 



payment of rent cannot operate as a dUseisin of 
the landlord. 

The plaintiff was nonsuited. 
W. E. Taunton and Puller, for the defendant. 



It is laid dowb ia BuU. 
N« P. 95* that an attornment 
to a third person is such a dis- 
claimer of the title of the land, 
lord, as will entitle the latter 
to treat the tenant as a tres- 
passer, and recover from him 
the possession of the premises 
without a notice to quit Bat 
R refnsal to pay rent to a de* 
▼isee onder a contested wlll| 



accompanied with a declara« 
tion that he (the tenant) was 
ready to pay the rent to anj 
person who was entitled to re* 
ceive it, is not a disaTowal suf- 
ficient to dispense with the ne- 
cessity of a regular notice to 
quit. Doe dem. WUUam$ t. 
Poiqual^ Peake's N. P. & 
(3d edU.) 259. 
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Mayer t^. Mea&in. Sainr^^, 

MarehlU 

THIS was an action by the second indorsee^ The drawer of 
against the drawerof a bill of exchange. toS^^ w- 

« der,batdrawii 

The bill in question was drawn by the defend* aLommoda- 
ant, payable to his own order, upon Messrs. Sharp ^ ^^* 
and Son, of West SmUhfield, London. It was ifnot'*fore^ 
drawn, it appeared, for the accommodation of a for'thedebr 
person of the name of Hulme, in whose favour the of that indor- 

*-,.- ,, ,,,». • . lec, withm 

defendant indorsed it, and by Hulme it was m- the meaning 
dorsed to the plaintiff. In order to prove notice to Sf^ijf.^' 
the defendant of the dishonour of the bill by the 
drawers, Hulme was called. He stated in his ex* 
amination on the voir dire, that subsequently to his 
indorsing the bill, and before it became due, he had 
become a bankrupt, and that he had obtained his 
certificate. 

Pearson, for the defendant, thereupon objected 
to his testimony. 
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Mater 
Mbakik. 



Peake, seijeant^ cofUri. Hvlme is cleariy a 
competent witness : even supposing that the plain- 
tiff succeeds in the present action^ and that the de- 
fendant is compelled to pay the damages reco- 
vered^ Hulme'8 certificate will be a bar to any ac- 
tion brought against him by the defendant in re- 
spect of such a damnification. This being an ac- 
commodation transaction^ the defendant can only 
be considered in the character of a surety^ or as 
being liable for the debt of Hulme; and therefore^ 
if the plaintiff should recover against him^ he will 
by the 49 Geo. 3. c. 121. s. 8. stand in the place of 
the plaintiff with respect to the dividends in the 
event of the plaintiff having proved the debt under 
the commission^ or if the plaintiff shall not haye 
proved the debt^ the defendant himself will after pay- 
ment be at liberty to prove it. But in all events 
(the debt being proveable under the commission )j 
the certificate will by the express provisions Dfihe 
statute be a bar to any action which the defendant 
may hereafter bring against Hulme, in respect of 
this transaction. Hulme, therefore^ is clearly not 
disqualified from being a witness. 



HoLROYD^ J. The words of the statute are/^ where 
any person shall be surety for^ or be liable for any 
debt of the bankrupt^ it shall be lawful^ &c.' - How 
can it be said in this case that the defendant is 
surety for^ or liable for the debt of Htdme F Su|^ 
pose the bill had got into the hands of a person who 
was not a creditor of Hulme'Sj and with whom 
Hvlme had no dealings or connection^ could it 
it in such a case have been contended^ that the <le- 
fendant was surety for^ or liable for the debt of 
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Hvlme f If not^ (and I think it could not be 8o 
contended) the present case stands precisely on the 
same footing ; for the construction to be put upon 
the words *' surety for, or liable for/* as they are 
used in the act of parliament, cannot be so fluctuat- 
ing and uncertain, as to vary and alter according 
to the fact of the holder of the bill being or not 
being a creditor of the bankrupt. The defendant 
is neither surety for Hulme, noi* is he liable for his 
debt. He is liable, by the custom of merchants, to 
pay the bill in the hands of any bond fide holder, 
even although the holder had no connection with, 
and was not a creditor of Hvlm^s. I think, how> 
ever, that HtUme is a competent witness, because, 
being called by the plaintiff, he comes to speak 
against his own interest. 

The plaintiff, being liAable to prove notice to the 
defendant of the dishonour of the bill, was non- 
suited. 

Peake, Serjt., and PuUer, for the plaintiff. 
Pearson and Russell for the defendant. 
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Meakin* 



The acceptor of an accom- 
modatioQ-bill is a person ^^ fia- 
blefor the debt'' of the bank- 
rupt dramrer, with! the mean- 
ing of this statute. Ew parte 
Lobbotty 17 Ves. 8M. Ex 
parte Young J 2 Rose's B. C* 



40. 3 Ves. and .Beam. 40. 
S. C. See also Stedman ▼• 
Martinnanty 13 East. 427. 
But bail are neither sureties, 
nor liable for the debt of a 
bankrupt. Hemes t. Matt^ 3 
Marsh. 192. 
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March IS. 



The mere act 
of tearing a 
will doea not 
ofitielf 
amonnt.toa 
rcTOcation 
unkfi it be 
acaompanied 
by the inten- 
tion of rerok^fc 
ing. The in- 
tention if 
purely a ques- 
tion of fiict} 
andv if the in- 
tention were 
only incho- 
ate, and not 
completed, it 
doeanotin 
point of law 
amount to a 
rerocation. 



T 



Doe dem. Perm t^. Peres and Others. 

HIS was an ejectment to recover various e»* 
tates in the county of Stafford. 



The lessor of the plaintiflf claimed as^ and was 
admitted to be the heir at law of one Charles 
Perks, late of Walsall, in the county oi Stafford, 
deceased. The defendants made title to the pro- 
perty in question in the' character of devisees, 
under the will of the said Charles Perks which vras 
made on the 20th of July, 1816. The lessor of 
the plaintiflf did not dispute the making of the will, 
nor impeach its validity when made ; but contend- 
ed that, subsequently thereto, it had been revoked 
by the testator. The evidence relied upon^ to 
shew that it had been revoked, was in substance as 
follows : the testator who had no children had 
adopted a person of the name of Isaac Newton, 
whom he had educated ; and, on his attaining the 
age of majority, he had admitted him into a share 
of his business. Being an ignorant person, the 
testator was in the habit of applying to Newton to 
adjust any accounts delivered to him for settlement 
On the 7th of August, 1816, a person 6f the name 
of Worrad called upon the testator for the purpose 
of arranging an account with him: but there being 
some mistake in it, which the testator himself could 
not rectify, and J^ewtan being then absent from the 
warehouse^ the testator requested Worrad to fetch 
him. On the return of Worrad with Jfewton, the 
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testator charged the latter with remissness and ncg- ^ J^^ 
lect of duty, in absenting himself from the ware- 
house during the hours of business; and, after 
some slight altercation between them, during which 
it appeared that the testator was exceedingly irri- 
tated, Newton said to the testator, '' You scarcely 
do any thing for me.*' This assertion increased 
the irritation of the testator: and he immediately 
unlocked the desk in which his will was contained; 
and, after taking it out, and saying that '' he had 
made Newton a gentleman/* he tore it, whilst it 
was folded, twice in a cross direction, but not in 
such a manner as actually to separate it into parts. 
When the will had been thus torn, the testator did 
not throw it upon the g^und, but retained it in his 
hand; and, in consequence of some conciliatory 
expressions which fell from Newton, his anger 
abated ; and he folded it up, and put it in his pocket. 
Evidence was then given of frequent declarations 
made by the testator, subsequently to this supposed 
revocation, in which he recognized the devises and 
bequests made by him in the will as subsisting and 
valid ; and seemed, notwithstanding the fact of its 
being torn, to consider the will as in all respects 
unimpeached and unrevoked, stating, in a convert 
sation he had in aUusion to the tearing, '^ that 
there was nothing ripped which wotdd be of any 
import, and that he would have it pasted toge- 
ther again.** The testator died on the 20th July, 
1819 ; and, after his death, the will was found in his 
desk in its torn and mutilated state, without having 
been pasted together. The will was never repub- 
lished, nor was any codicil made declaring it to be 
effectual. 
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Jervis, for the defendants. This question wi)l 
turn upon the word tearing used in the 6th sec- 
tion of the 39 Car. 2. c. 3. (a) and the point to be 
determined will be whether or not the will was 
torn animo revocandL Both before and since the 
passing of that statute^ the act of tearing* and can- 
celling has been considered to be an equivocal act; 
and its operation as a revocation depends upon the 
intent with which it was done. To bave the ef- 
fect in law of destroying the validity of the vrill^ 
the tearing or cancellation must be shewn to have 
been done with the intention of revoking. In the 
case of Hyde v. Hyde, 1 Eq. Ca. Abr. 409. the 
testator had torn off the seals from a first will^ un- 
der the erroneous impression that a second will 
which he had made had superseded its operation : 
but there the mere act of tearing was held to be no 
revocation^ inasmuch as the animtis revocandi was 



(a) 29 Car. 2. c. 3. 8. 6. 
<^ And moreover no derlse 
<< in writing of lands, te- 
<^ nementS) or hereditaments, 
<^ nor any clause thereof, 
^ shall at any time after thie 
^' four and twentieth day of 
^< Jane, A. D. 1677, be re- 
/' Yocable, otherwise than by 
«( some other will or codicil in 
^^' writing, or other writing 
^' declariDg the same, or by 
^^ burning, cancelling, tearing^ 
<( or obliteratiog the same by 
^' the testator himself, or in 
^^ his presence, and by his di* 
^^ rections and consent : but 



^< all derises and bequests of 
^^ lands and tenements shall 
^^ remain, and continue in 
^^ force, until the same be 
<^ burnt, cancelled, tom.^ or 
<^ obliterated by the testator, 
'^ or by his directions in man- 
^^ner aforesaid; or unless the 
'^ same be altered by some 
^^ 6ther will or codicil in writ- 
^^ ing, or other writing of tiie 
^^ devisor, signed in the pre* 
<< senee of three or four wit« 
<< nesses, declaring the same : 
^^ any former law or usage ta 
^^ the contrary uotwlthstand^ 
" ing," 
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wanting. So if a testator were by mistake to jsm 
throw ink upon his will instead of sand ; although 
it might be a complete defacing or obliterating of 
the will^ yet in point of law it would not have the 
effect of a revocation. Neither would it be a revo« 
cation of the last will if a testator^ intending to cann- 
ed a former will^ were accidentally to cancel one 
subsequently made and meant to be his last will. 
Here the subsequent dedaratioiis of the testator^ 
and a reference to the circumstances that accom- 
panied the act of tearing, shew that his intention 
of revoking the will was not completed at that 
time ; and^ if not^ the will still continues operative. 

W. E. Taunton, contrh. The subsequent de- 
clarations of the testator^ as to the supposed exists 
ence of his will^ cannot avail. It is clear that^ since 
the statute of frauds^ there cannot be an implied 
republication of a will. Wherever a devise lapses;, 
or a will is revoked^ effect cannot afterwards be 
given^ either to the one or the other^ except by an 
instrument in writings executed according to the 
provisions of that statute. The common and or- 
dinary way in which that is done is by a codicil^ 
which not only re-animates the will^ but gives to it 
an extended operation and effect. The testator 
on the 7th of August, 1816^ cancelled and destroyed 
his win. And, if it were then destroyed, it was af- 
terwards incapable of being revived and made ef- 
fectual by any oral declaration. When once de- 
stroyed, no verbal declaration can afterwards ren- 
der it operative. If after its destruction the testa- 
tor had intended to give it effect, he might have 
done so either, by a codicil declaratory of that ef- 
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2^20. fect^ or he might have re-published the will itself. 
The cases which have been cited have no applica- 
tion to the present; because^ in those cases no in- 
clination or wish to revoke existed. Here^ however* 
a complete* a perfect* and a satisfied inclination to 
annul the efficacy of the will did exist. The case 
of Hyde v. Hyde is not analogous to the present 
There the testator* not being aware of the imper- 
fection in the second will to pass real estates* was 
tearing the seals off the first will ; and he was ar- 
rested in the progress of an unintentional destruc- 
tion. In every case* in which a tearing or cancel- 
lation has been held not to amount to a revocation* 
there has not been the slightest indicia of in- 
tent on the part of the testator to disappoint the 
bounty he had extended towards those claiming 
under the will. In every instance the tearing or 
cancellation was attributable to accident or mistake* 
and was not in the slightest degree referable either 
to intent or design. The tearing of the will in this 
case by the testator was not an act done accident- 
ally* but designedly ; and* whether it were done in 
a moment of passion, or after deliberate meditation* 
makes no sort of difference. The will is taken out 
of the drawer by the testator* with the intention at 
the time of annulling his own deliberate act; and 
the effect of the destruction which followed cannot 
be altered by the circumstance of his intending 
only to cancel it as far as regarded NemUm. 
There cannot be a partial revocation of a will, by 
the act of tearing it. Suppose that the testator* the 
moment after he had torn the will^ had fallen a life- 
less qorpse* could it have been contended that the 
will would have been effectual and operative ? And 
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if there ever existed a moment of time in wbieh 18M. 
the will was rendered null and inoperative by the 
act and intent of the testator^ its provisions are in- PEnK% ' 
capable of being re-established without a compli* ^* 
ance with the requisitions of the statute of frauds. 
At the time of the testator's deaths the will is found 
in its torn and mutildted state^ which does not 
strongly indicate an intention on his part that it 
should be, revived. But^ whatever mig^ht have been 
his intention, unless that intention were consum- 
mated by an instrument of as high solemnity as the 
will itsdf, the will has neither force nor efficacy. 

HoLROYD^ J. The question to be decided in 
this case does not turn upon the validity of the 
will at the time it vras made : for it<^Tias been 
admitted/ that it vyas legally and formally made : 
but it is contended that after it was made it was 
revoked ; and the solution of that question, it has 
been truly said, depends upon the provisions of the 
statute of frauds. The 5<h section of that statute 
requires that all devises and bequests of lands shall 
be in writing, and signed by the party devising the 
same, or by some other person in his presence^ and 
by his express directions; and shall be attested 
and subscribed in the presence of the devisor, by 
three or four credible witnesses ; or else it declares 
that such devises shall be utterly void and of none 
effect. The 6th section points out the methods of 
revocation, in which devises that are effectual and 
operative by the provisions of the 5th section shall 
be made. Wheuj therefore, a devise is not in the 
form, and accompanied by the ceremonies required 
by the 5th section, it is null and inoperative ; and 
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^^ ^ so when a derise has been rendered inoperatire by 
any of the methods of revocation^ pointed out iii 
the 6th section^ it cannot be again set up unless the 
formalities prescribed by the 5th section are ob- 
seryed. The 6th section, however, does not enact 
what shall be a revocation ; it leaves the law in that 
respect as it was before the statute : it merely de- 
clares by a negative enactment that certain acti», 
which before the statute amounted to a revocation, 
should not afterwards have that effect; and that 
no devise should be revoked otherwise than by 
the methods of revocation there enumerated. Nei- 
ther does that section make a taring, merely and 
of itself, a revocation. A tearing is not a revoca- 
tion since the statute, if the same effect could not 
be ascribed to it before the statute passed. In the 
case of Hyde v. Hyde, there was a tearing of the 
will ; but it was held not to amount to a revoca- 
tion, . because there could not from the circum- 
stances of that case be any inference of an inten- 
tion to revoke. So the act of tearing may be in- 
tentional, and yet not amount to a revocation ; if, as 
was the case, in Onyons v. Tyrer, {a) the tearing be 
ascribed to mistake. This, however, does not seem 
to be a case of mistake, for the tearing was in «ome 
degree, at least for some period of time, with the in- 
tention of destroying the effect of the will; and, if 
the destruction were complete, the subsequent de- 
clarations of the testator would be of no avail, since 
the will could not be again set up, except by a codicil 
or a re-publication of i^ in Ihe presence of three 



(a) lP.Wms.345. 2 Vern. 743. Prec.in Gh. 459.S.& 
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vritnessea. One question will therefore be, whether ^iwo. 
there has been such a complete destruction of the 
will as to amount to a revocation^ and that is 
purely a question of fact. If the testator intended 
by his acts wholly to revoke^ the revocation will be 
complete : but^ the question which arises upon the 
evidence^ and which question alone renders the 
subsequent declarations of the testator admissible^ 
is^ whether he had proceeded as far as he intended 
in the destruction of the will. If^ after he had torn 
the will in the manner in which it appears from 
the evidence that he did^ he had thrown it upon 
the ground^ that might have been a circumstance 
from which to have inferred that the act of de- 
struction was complete. A case may be put of a 
person throwing his will on the fire^ with the in- 
tention of burning it; and^ in consequence of some 
observation made by a bye-stander^ snatching it 
off again before it be burnt : there^ although the 
will be scorched^ I do not apprehend that it would 
amount to a revocation^ since the act of destruc- 
tion by the testator would not in such a case have 
been completed. The question of intention^ how- 
ever, is purely a question of fact ; and, therefore, 
exclusively within the province of the jury to de- 
cide. If the jury think that what the testator in- 
tended at the time he tore the will was completed, 
the heir at law is entitled to recover : but if they 
think that his intention at that time was not com- 
pleted, the question of law then arises ; and I am 
of opinion that it will not in point of law amount 
to a revocation. 

The jury found a verdict for the defendants; 

V0L> I. O 
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1820. and^ on an application in the ensuing^ jterm for 
•"t^^^C^^ a hew trial, the Court refused a rule to shew 
Perk% cause, (a) 

^***** W. E. Taunton, PuUer, and O. Ruaaeil, for the 

lessor of the plaintiff. 

Jervia, Pearson, and Campbell, for the de« 
fendants. 

(a) Vide 3 Barnew. and Aid. 489. 



m^ 



See 1 RoberCi on Wills, m^ ei seq. 
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GLOUCESTER. 



Coram Houi6tDj J. 



Doe, dem. Jefferies and Another, v. Whittick. Tkunda^, 

Mmreh 30. 

THIS was an ejectment to recover a piece of a tenant dii- 
land in the parish of Bitton, in the county of tiScof f i?* 
Gloucester. ^*».^**>fi;« 

not entitled 
to a notice to 

The case of the lessors oS the plaintiflF being ^"^^ ' 
closed, W. E. Taunton, for the defendant, said, he 
should prove that the person through whom they; 
claimed held the premises in the character of tenant 
only to the defendant : whereupon 

Jervis, for the lessor^ of |he pkintiff^ insisted 
that the defendant mvst shew a regular deter m(iia^ 
tion of the tenancy by a notice to quit* 

HoiiitoyB, J. \ thinH a notice to quit is in this 
case unnecessary. The lessors of the plaintifif claim, 
the land in question as their own freehold; and 
such aa assfertion of ^ht f>i^ thdr parts operafes 
as a diselaiFner of the title af theii landlord^ and 

02 
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1820. consequently amounts to a forfeiture of the lease^ 
^Jl^^^^ or subsisting tenancy. 

Jeffe&ies^ 

V- The defendant had the verdict. 

Whittick. 

Jervis and Ptdler, for the lessors of the plain- 
tiff. 

TV. E. Taunton and Ludlow, for the defendant. 



See Doe d. BiUan y. Parker^ ante^ p. 180. 



£l^l^ Phillips and Another v. Frankly. 

ifabUlofez- fXlHIS was an action against the acceptor of 
ftcceptedf JL two bills of exchange^ which bad been ac- 
^rUciOtf^ * cepted payable at a particular place. 

place, in an 

the acceptor! ^^^ plaintiffs did not prove that the bills^ when 
must'*'o*^ due, had been presented for payment at the place 
that it was at which by the acceptance they were made paya- 
^^Vrpaj* ^'^> and in the calculation of damages they claimed 
inenMnorcier interest on the bills from the time of their having 

toentiUehim- , ,. . , 

self to inter- been dishonoured. 

est. 

HoLROYD, J; I do not tfiink you can support 
your claim to interest. However unnecessary it 
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may be to prove a presentment for payment at the isao. 

particular place^ in order to entitle you to recover 

the principal sum secured by the bill^ I think that 

the right to interest depends upon a different con- FaANKLw. 

sideration. To entitle you to that, you must shew 

a presentment. . 



The plaintiffs had th^ verdict 



HiSCOCKS V. WiLMOT. 



S«m« Df J. 



D 



EBT on the 2 and 3 Edw. VI. c. 13. for not 
setting out tithes. * 



The case for the plaintiff was composed in part 
of a claim for smaU tithes, subtracted from the vi- 
carage of ■ — where they had accrued due. 
Of this vicarage it appeared that the Reverend 
■ Macdonaid was the vicar, and the plain- 
tiff was his lessee oir farmer. In support of this 
claim the plaintiff did not produce any written en- 
dowment, nor did he shew any perception of the 
small tithes by the vicar : whereupon 

Jervis and Campbeli, for the defendant, ini^ted 
that the plaintiff had not established any title to 
the small tithes. The right of the vicar to tithes 



In an action 
hj a Ticar, or 
hif lessee on 
the 2 and 3 
Edw. 6. c IS. 
for not setting 
out tithes, tho 
plaintiff must 
cither pro- 
duce the en- 
dowment, or 
proTO a pre- 
scri[>tiYe per- 
ception Qt thtt 
tithes. 
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HlSCOCKI 

V, 
WlLMOT. 



of that description can only be evidenced by a 
written endowment^ or by the constant percep- 
tion of such tithes which pre-supposes an en- 
dowment. 



HoLROYD, J. Without the production of the en- 
dowment^ or proof of a prescriptive perception of 
the small tithes by the vicar and his predecessors, 
I cannot conclude^ as a necessary inference of law, 
that the vicar is in this case entitled to the small 
tithes. Generally speaking a vicar is endowed 
with the small tithes of the vicarage: but his title 
depends wholly upon the endowment, or upon 
prescription and usage which are evidence of an 
endowment. And it does not follow as a necessary 
consequence of law, that the vicar can in all cases 
claim against the rector the small tithes arising 
within^ the vicarage. Without evidence, there- 
fore, either of an endowment or of prescriptive 
enjoyment, I do not think, that the plaintiff can 
make out his claim to the small tithes. 

The plaintiff afterwards proved payment of a 
•mall sum to the vicar as a composition for the 
■mall tithes, and had the verdict. 

IT. £. Taunton and Ludhw for the plaintiff. 

Jervis and Campbell for the defendant 



la Grttn ▼. Jbuimj Telr. 
M. it is said, tiiat " no tiAoi 
dit jiane belong to tlM ricv; 
kit ottlj on an eiidowment or 



proscription, wUck etq^ to 
be sbewn ex pmrts tha Ticar : 
and the Cowt cannot intend 
it ; for tbo Ticarago b a dim!* 
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mitloii and impairiag of the 
parsoDftgej of which the Court 
will not take notice^ unless 
the parties shew it." See also 
Carte r. Ball, 3 Atk. 499. 
Where, howerer, the vicar 
if endowed with the imall 
tithes, the parson cannot pre- 
scribe against the endowment. 
Spring t case, Moora 761. 



Prktge T. ChOdj IhU. 780. 
And although there be no 
written endowment ; jet if the 
▼icar has been in the percep- 
tion of all the small tithes, the 
Court will presame htm en- 
titled io all small tithes of 
modem introduction. Pt^fn* 
T. PowkttjZ 6wm. 1247. 



1890. 



fliSCOCKtf 

Vi 
WiLMOT. 



Blanmin and Another v. Taylor and FimsR. 

ASSUMPSIT for work and labour, and mate- 
rials foand. Taylor pleaded the general 
issue, and Fisher pleaded his bankruptcy and cer- 
tificate. 

The plaintiffs, in support of their case, called a 
lYitness who, being examined on the voir dire, 
stated that he was a creditor of Fisher's. Where- 
upon, 

Peake, Seijt., for the defendant Taylor, ob- 
jected to his competency as a witness. Fisher 
was at all events liable to the plaintiffs. By his 
plea he admits a former liability ; but says, that it 
has been discharged by his bankruptcy and certifi- 
cate : and the testimony of this witness being of- 
fered to establish a joint contract, the effect of it, 
if established, will be that of lessening the burden 



jifHlSd. 

The statute 
49 Geo. 3. c 
ISl. s. 14. 
which enactfl 
that creditors 
whoihaU 
have brought 
an action 
against the 
bankrupt 
shall not be at 
liberty to 
proTe under 
the commis- 
sion without 
relinquishing 
such action 
extends to 
preTcnt a cre- 
ditor, who is 
suing two 
partners, from 

S roving his 
ebtunder a 
separate con^- 
mission issued 
against one. 



900 



OXFOHD CIRCUIT. 



18S0. 




on Fisher's estate^ and thereby of increasing the 
fund out of which his own debt is to be paid. The 
creditor^ therefore^ has a direct interest to establish 
that the contract in question was joint. 

HoLROYD^ J., ruled that^ by suing Fisher and 
TViyfor jointly^ the plaintiffs had made their elec- 
tion not to prove their debt under the commission 
issued against Fisher; and^ therefore^ that the 
verdict in this action could not afiect the interests 
of Fisher's creditors. 

Jervis and Ludlow for the plaintiffs. 

Peake, Serjt.^ and Puller, for the defendant 
2'aylor. 

Rigl^Jft for the defendant Fisher. 



A creditor may, however, 
sue the solvent partner, not- 
withstanding he proves the 
joint debt under the bankrupt 



partner's commission. Heaih 
V. Hallf 4 Taunt. $W. See 
also Young v. HunicTf 10 
East. 252. 



LENT ASSIZES, \ GEORGE IV. 801 

18f0. 



T 



VoYCE V. VoYCB and Others. V'^i 

HIS was an action of trespass for breaking One tenant in 
and entering the plaintiff's close, and grub- hedge may * 
bing up a hedge. Pleas, the general issue and ^^l^^^^ 
liberum tenement um. hif co-tenant, 

if the latter 
grub it up. 

On the trial, it appeared that the defendants were J^Jp^in'J^^^^ 
tenants in common with the plaintiff of the hedge, hed^emaybe 
and of the close of land on which it stood, and that the general u^ 
the defendants had grubbed up the hedge. ^Tcnancv in 



common can* 



HoLROYD, J., ruled that a tenancy in common rneTidencT 
could not be given in evidence under the plea of ^f f^jjj^ 
liberum tenementum. It would have been receiv- nemmttm. 
able in evidence as a justification under the gene- 
ral issue, if the defendants had merely exercised 
that right of ownership over the subject matter of 
the tenancy in common which every tenant in 
common may lawfully do; such as clipping the 
hedge. But as the hedge itself had been de- 
stroyed, the act of destruction rendered it impossi- 
ble for the plaintiff to exercise his rights as co- 
tenant in common with the defendants; and, there- 
fore, it could not be justified. 

The Plaintiffs had the verdict. 



An action on the case, in lie by one tenant in common 
the nature of waste, will not against another tenant in com- 
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VOYCK 

V. 
VOYCl. 



mon for cottiog trees of a 
proper age and growth, be- 
cause that would hare the ef- 
fect of enabling the one to 
prevent the other's taking the 
fair profits of the estate. Mar* 
i^ r. KnowUyiy 8 T« R. 145. 
Neither can one joint tenant, 
or tenant in common of a per- 
sonal chattel, maintain tres- 
pass or trorer against his co- 
tenant for the chattel, if it 
coBtinne in thcf possession of 
the latter, since the posses- 
sion of one is the possession 



of both. Co. Litt. 200. ■. 
Brown r. Hedges^ 1 Salk. 
290. UoUiday y. CamseU^ 1 
T. R. 658. Boll. N. P. 34. 
Bat w^iere the chattel is so 
disposed of as to render it im- 
possible that the pMaCMT 
shonld erer take and ose It ; or, 
in other words, where the chat- 
tel itself has been destroyed, 
there trespass or trorer wfil 
lie. Co. Litt. 200. a. b. Fen* 
nmgi T. Lord GrenoiM&j 1 
Tannt. 241. Heaih r. Hub* 
tardy 4 East. 121. 



ffeineiiag^ 
4pra5th. 



BiNFiELD^ Assignee of Gum^ a Bankrupt^ v. 

Turner and Others. 



A creditor of f I llIIS was an action of trover. 

a bankrupt I 

may be asked **" 

qnestionsi the A notice had heen fi^iven under Sir Samuel JBo- 

answers to 

which cannot milUf^s act^ 49 Geo. 3. c. 13 1 • : and^ in order to prove 
obj^iin^^t ^^^ petitioning creditor's debt^ a witness viFas 
thev are sway- called^ who was askcd^ whether he had in his pos- 
notm^sttt^- session a bond ; which question he answered in the 
commun^ negative. He was then asked^ to whom he had 
informattoa delivered it. This witness^ on his examination on 
commiMion^ the voir dire, by the counsel for the defendant^ 
Sm^TW ®*^*^^ '^^* ^^ ^^^ ^ creditor of the bankrupt's. 

fore a creditor 

may be asked if he has in his custody the bond oiii*.which the petitioning creditor's 

debt was founded ; and if not, to whom be has delirered it 
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Jervis and CampheU, for the defendants^ there- 
upon objected to his competency to answer the 
questions which had been put. Being a creditor^ 
the witness has an interest to support the action ; 
and^ by his answering the questions^ he supplies the 
plaintiff with information^ which will enable him to 
make out his case. 

HoLROYD^ J. I think the questions which have 
been put are wholly free from olgection. A cre« 
ditor is only incapacitated from being a witness on 
the score of interest ; and the reason why the law 
disables an interested party from . giving evidence 
is^ that suspicion at least must necessarily attach 
to testimony coming from such a source. But the 
principle of law^ which excludes persons interested 
in the event of the cause from being witnesses^ 
does not apply to the questions which have in this 
case been propounded^ because the only effect that 
the answering of them can have will be to enable 
the plaintiff to ascertain in whose custody the bond 
is. That instrument must itself be produced^ be- 
fore the plaintiff can advance his case ; and^ when 
produced^ it will speak for itself. The witness^ by 
his testimony^ merely informs the plaintiff of a fact; 
and the communication of that fact cannot possibly 
be open to the objection^ that it is either swayed or 
1>iassed by interest. 

The defendants had the verdict 

« 

W. E. Taunton and Puller for the plaintiff. 



IBM. 



BtimttA 
Toaimu 



■J 



Jervii and Campbell for the defendant. 
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TuBJfUU 



la caies of baDkniptcy, a 
creditor beiog obyionslj in- 
terested in the increase of the 
dirisible fand of the bank- 
mpt) he cannot daring the con- 
tinuance of that interest be 
admitted as a witness to in- 
crease the fund. Williams t. 
Steoeruj 2 Campb. 501. Nei- 
ther is he admissible as a wit- 
ness to prore the act of bank- 
roptcy, whether he has or has 
not proved his debt under the 
commission^ since such a pro- 
ceeding is evidently favour- 
able to creditorsi inasmuch as 
it appropriates immediately to 
the satisfaction of the l>ank- 
Tupt's debts tliat which can 
only be reached remotely and 
partially by the process of the 
common law. Adamsf* Mai* 
kin^ 3 Campb. 543. Ex parte 
Osborne^ 1 Rose, B. C* 387. 



302. Crooke v. Edaardiy S 
Starkie, N. P. C. 302. Un- 
less, indeed, he release hb 
debt to the assignees, which 
alone, without a release to the 
bankrupt, will render him 
competent. Koopeatm Chqpm 
man, Peake's N. P. C. 19. 
Ambrose t. Clendofty Rep. 
temp. Hardw. 267. So the 
competency of a creditor to 
support the commission will be 
restored by his having sold his 
debt, after he has proved it, 
his interest beiog . nominal 
merely. Granger v. Fitrlongf 
2 Blackst. Rep. 1273. And 
as his interest is merely nomi- 
nal, he will likewise be a com- 
petent witness to increase the 
fund out of which the debt is 
to be paid. Heaih r. Hall^ 4 
Taunt 326. 



18S6. 



CASES 



ARGUED AND DECIDED AT 



NISI P R I V S 



IN THE 



COURT OP COMMON PLEAS, 

AT THE ADJOURNED SITTINGS BEFORE EASTER 

TERM, 1 GEORGE IV. 18«0. 
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Benson and Others r. Maitland. Monday^ 

Jpriin. 

HIS was an action on a poHcy of insurance^ imurance 
dated the 28th of July, 1818, on the ship t'to^uS^ 
Canada, at and from Liverpool, to her place of *"* adjuit- 
loading in the river Saint Lawrence, and thence whilst the po- 
back to Liverpool. The loss was averred, and was in^3ie?r"^ndf. 
admitted to have been a total loss. erase the 

name of an 
underwriter 

It appeared, that an adjustment had been signed [[p^^ebit^ 
by the defendant; and that [at the time of the himVith the 
adjustment the policy was in the hands of the the assar^^^^ 

credit for it. 
The assured however not having recognized the adjustment, the underwriter still 
continues liable to him for the loss. 



^, CASES AT NISI PRIUS. 

1930. brokers who effected it. Admissions were then 
^^^^^^^^ Jfcad, which stated that the defendant had put his 
9. initials to the memorandum of adjustment en- 
Maitland. dorsed on the policy^ and had struck a pen 
through his subscription at the foot thereof; 
that^ immediately upon his putting such initials, 
and striking his pen through the subscription^ 
the defendant gave the brokers credit in account 
for the loss in question; and they not only de- 
bited the defendant in account with the loss, but 
also gave the assured credit for it. It was then 
proved that, at the time of the adjustment, the de- 
fendant was indebted to the brokers, to the full 
extent of the sum claimed in the present cause, 
and that he continued so indebted until their bank- 
ruptcy. There was a running account between 
them, which used to fluctuate and vary, and which 
had frequently been in favour of the defendant. 
The sum at which the loss in question had been 
adjusted had not been actually paid. It was 
stated to be a universal practice at Lloyd's, in the 
case of an adjustment, for the broker to debH ihf 
underwriter with the adjusted sum ; and to give 
credit to the assured for the same sum; and likewise 
to omit calling upon the underwriter for payment^ 
until after the expiration of one month frokn tlM 
time of the adjustment. If, however, the underwriter 
should fail in the interval between the adjustment 
and the expiration of the month, the broker does 
not consider himself responsible to the assured* 
When the underwriter's liability is at an end^ it is 
usual to take his name off the policy, by running a 
pen through his subscription. Jt was not proved. 
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that the plaintifis had recognized the mode in which I990. 

the adjustment had been made and settled in this ^""tT^^^^ 

instance. o. 

Maitlaitb. 

Vaughan, Serjt^ for the defendant, contended 
that the assured were bound by the settlement 
madd by their broker. The policy being in the 
hands of a person who had authority to sign the 
adjustment, he has adjusted and setded the loss. 
It cannot be necessary that in every case there 
should be actual payment in order to discharge the 
underwriter. If the loss be settled in account with 
the broker, who is the known and authorised agent 
of the assured, that will be sufficient^ and will be 
binding upon the assured. Here the loss is not 
only adjusted, but the name of the underwriter is 
taken off the policy, which shews that his liability 
was considered to be at an end. The broker is 
alone responsible to the a^ured He gives him 
credit in account for the loss; and is thereby 
estopped from saying, that he has not received it. 
The learned serjeant relied upon Edgar v. Bum^ 
Mtead, I Campb. 411. and Andrew v. Robinson^ 
3 Campb. 199. 

BuRRouGH, J. There can be no doubt but 
that by law the assured, and not the broker, is en- 
titled in an action on the policy to recover from the 
underwriter the amount of the loss, or the sum at 
which it has been adjusted; and that right cannot 
be taken away except by some inveterate and uni- 
versal custom. It is not pretended that any such 
custom has prevailed ; and, therefore, I think there 
is no possible question in the cause. If there had 



Maitland* 



SOS CASES AT NISI PRIUS, 

^l^^lj ^^^^ any recognition or adoption by the assured of 
^Bmov *h^ mode in which the broker adjusted and settled 
o* the loss with the defendant^ that might have al- 
tered the case : but^ in the absence of any such 
recognition or adoption^ the question must be go- 
verned by general principles ; and I am decidedly 
and clearly of opinion that the plaintiffs are en- 
titled to recover. In the cases which have been 
cited circumstances existed which plainly distin- 
guish them from the present 

The plaintiffs had the verdict ; and a bill of ex- 
ceptions^ which was tendered by the defendant's 
counsel^ was afterwards abandoned. But in the 
ensuing term a motion was made to set aside the 
verdict and have a new trials and also to open 
the consolidation rule^ on the ground that the pre- 
sent case differed from other causes on the same 
policy which were stated in the consolidation rule; 
the amount between the broker and the under- 
writer being against the underwriter to the full 
extent of the sum claimed in the present cause; 
whereas in the others the account was in favour of 
the underwriter either in whole or in part. The 
court intimated a very strong opinion in favour 
of the plaintiffs ; but^ conceiving that the question 
as a matter of usage must be capable of full and 
entire proof on another trials they suspended 
their judgment in this case^ and allowed the 
underwriters to open the rule^ and defend in two 
other cases. 

Lens, Taddy, Serjts., and Campbell j for the 
plaintiffs. 
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Vaughan, Pell, Serjts., and'F. Pollock, for the i820. 
defendants. 



Benson 
Maitland. 
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WORCESTER. 



Coram Best^ J. 



JFednesdajfy 
July 19. Rex V. BURBASTON. 

An indict- f ■ iHIS was an indictment against the prisoner 
"bankrupt A on the Statute 5 Geo. 2. c. 30. for not making 

Geo%^*c^so ^ ^^^ ^^^ ^^^^ disclosure and discovery of his 
for not ma- estate and effects. 

kin^ a full 
disclosure of 

dio^?t^'i ^^ ^^ indictment it was averred that '^ after- 
set out the wards^to wit on, &c. a notice in writing signed by 
rn^hfm?©"*"^' the major part of the commissioners was/ according 
surrender. jq ^j^e direction of the statute delivered to the said 
where the WUMam BurrastoTi personally, to wit at, &c. that 
aveiredlhat '^® ^^^^ Commission of bankrupt had issued against 
the notice him and that he had been declared bankrupt, and 
bankrupt to the said William Burraston was, by the said com- 
pureuanY^ missioners last mentioned, thereby summoned and 

Stat. 5 Geo. 2. 

entitled &c. and on the production of the notice it appeared, that the title to the 

49 Geo. 3. was substituted for that of the 5 Geo. 8,; held that the variance was fataL 
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required personally to be and appear and surreh- 1820. 
der himself to and before the major part of the ^'■^^'^^'^^ 
commissioners in the said commission named, on ^^ 
the 1st day of April, in the 59th year of the reign Bureaston; 
of King George the 3d, the 2d day of April in the 
same year, and the 27th day of April in the same 
year, at 12 o'clock at noon of each of the said 
days, at the Hop Pole Inn, in the city and county 
of Worcester, then and there to be examined, and 
to make a full disclosure and discovery of all his 
estate and effects, according to the directions of 
the several statutes made and then in force con- 
cerning bankrupts, and particularly the statute 
passed in the 5 Geo. 2. entitled ^ An Act to prevent 
the committing of frauds by Bankrupts.* " 

On the production of the notice it appeared that 
the title to the 49 Geo. 3. viz. "' An Act to alter 
and amend the Laws relating to Bankrupts/' had 
been substituted for that of the 5 Geo. 2. ; where- 
upon, 

Campbell for the prisoner, insisted that this was 
a fatal variance, and 

Best, J. (after communicating with Mr. Justice 
Richardson) allowed the objection, and directed 
the prisoner to be acquitted. 

The notice was personally served upon the An allegation 
bankrupt at his dwelling house, and the indict- ^rri^iSf * 
ment alleged a personal service, without stating t^e notice 

seems, be 
accompanied by an averment that the bankrupt was at the time a prisoner. 

P 3 
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1820. whether the bankrupt was at the time in confine- 

^^^^^^^^^ ment or not. It was objected, that as the statute 

^^ 5 Geo. 2. c. 1 . (a) pointed out two modes of ser- 

BuRRASTON. vice, viz. one at the usual place of abode of the 

bankrupt, and the other a personal service in the 
event of his being in prison, the indictment should 
also have alleged that the bankrupt was a prisoner 
at the time of the service. 

Best, J. was inclined to think the objection 
valid. 

Russell and Hyan for the prosecution. 

Taunton^ CampbeU and Chilton^ for the prisoner. 



{a) This act is repealed by by the 112th chapter of the 
the 6 Geo. 4. c. 1 6. bat the sec- latter statute, 
tion in question is re-enacted 
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1«20. 



STAFFORD. 



HiGHAH V. BaDDELY. iwjtl* 

ASSUMPSIT for work and labour. Pleas non Tender of 
assumpsit and a tender. Issue was joined SxS'^ood! 
upon a tender of the sura of £20. y^^^e *^e ^ 

'^ debtor at the 

time required 

It appeared from the evidence in support of the to^sigaa*i^^ 
tender, that the parties having: met at the office of <^«*"P'» ^^^^^ 

- *■ ^ , . expressed 

the attorney for the defendant^ the sum in question that the sum 
was offered to be paid, but the attorney at the ffblTanre*^ 
time produced a receipt, which he required the <iue. 
plaintiff to sign, and which receipt expressed that 
the sum tendered was to be received as the balance 
of the plaintiff's demand. 

Campbell, for the plaintiff, insisted that the 
tender was insufficient. In Shepard v. Harris, 4 
Camp. 445. it was ruled by Mr. Justice Holroydy 
that where a sum was offered to the plaintiff in 
full of his demand, and a receipt required, such 
an offer did not constitute a legal tender, because, 
if more was due, the receipt would be prima facie 
evidence of a renunciation of the residue. So, in 
a recent case. Lord C. J. Abbott decided, that a 
requisition that the creditor should receive the 




Hicham 

V, 

Baddelt. 



OXFORD CIRCUIT. 

sum tendered in full of his demand^ invalidated 
the tender. The question is not whether a re- 
ceipt may be required for a payment^ leaving open 
the creditor's right to any additional claim^ but 
whether an offer of payment can be dogged with 
a condition^ that it shall be accepted by the cre- 
ditor as the balance due to him. 



PuUer, contrcL^ The plaintiff, to have avoided 
the effect of the tender, should have objected at 
the time to sign the receipt. Not having done so, 
the case is precisely the same as if the tender had 
been made in bank notes, without a receipt being 
required. There the tender would be good, if no 
objection should at the time be made on that spe- 
cific ground. Chigbi/ v. OakeSy 2 Bos. and Pul. 
526. Wright v. Reed, 3 T. R. 554. The plain- 
tiff should have objected to sign the particular 
receipt, and have offered to give one acknow- 
ledging simply the payment of the money, and 
having omitted that precaution, he cannot now 
object to the tender. 

Best, J. I am of opinion that the tender in 
this case was insufficient. A condition was an- 
nexed to it which destroyed its effect. To render 
a tender effectual and legal, it must be unqualified 
and not be fettered with any condition. If the 
offer of payment had not been accompanied by a 
requisition which, if complied with, might have 
affected the right of the plaintiff to an ulterior 
demand, it would have supported the issue; but 
as it was accompanied by such a requisition, and 
one which the defendant had no right to exact, the 
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offer becomes conditional^ and consequently does 
not fall within the legal definition of a tender. 

The plaintiff had the verdict. 




Hicham 

V. 

Baddely. 



Pearson and Campbell for the plaintiff. 
Puller for the defendant. 



In Evans v. Judkinsy 4 
Camp. 156. it was ruled, that 
an offer to pay a sum of money, 
with a condition that it should 
be accepted as the whole ba- 
lance due^ when a larger sum 
was claimed^ did not amount 
to a legal tender of the sum 
offered to be paid. So in CAe- 
tninant v. Thornton^ 2 C. and 
P. 50. a tender of a sum in 
full of the plaintiff's demand 
was held insufficient; and that 
it made no difference that the 
tender was made by a stranger, 
because it must be taken to be 



on the behalf of the person 
who owed the money. And 
where there was no actual 
offer, but the money was pro- 
duced, and an inquiry made 
if the party had a receipt, it 
was held not to be sufficient 
to support a plea of tender. 
Ryder v. Lord C» Townsendy 
7 D. and R. 119. A tender 
to be good should leave it open 
to the one party to say that 
more is due, and to the other 
that the sum tendered is suffi- 
cient. Peacock v. Dickerson^ 
2 C. and P. 51. n. 
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SHREWSBURY. 



Coram Richardson^ J. 



^'g- Elus v. Ellis. 



Written A SSUMPSIT for goods sold and delivered, 

instramentt Zm ° 

when to be JLJiu 
considered an 
agreement 

and when a To shew that Credit was given to his son, and 
note. that the cart, which was the subject matter of the 

action, was sold to him, the defendant produced 
the following instrument, which was stamped with 
a sixpenny receipt stamp : 

'^ I, Robert Ellis, jun. do this day bargain and 
agree with my uncle, William Ellis, to give him 
51. for a cart for the use .of my father, and do 
hereby promise and agree to pay him the said 
William EHis, without fail in three weeks from 
the date hereof. 

'' Robert Ellis, jun." 

Russell for the plaintiff, contended that the in- 
strument was a promissory note, and that being 



The statute 3 and 4 Anne, encouragement of trade and 

c. 9. s. 1. has received a liberal commerce. It has however 

construction as being a reme- been held to extend to such 

dial laW) and one made for the notes onlj^ as contain an abso» 



Ellis 
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written on a receipt stamp it was not. receivable is^o. 
in evidence. In Chadmck v. Alien, Stra. 706. a 
memorandum in the following form, "I do acknow- 
ledge that Sir A. C. has delivered to me all the Ellis. 
bonds and notes for which 400Z. was paid to him 
on account of Colonel S. and that Sir A. delivered 
me Major G/s receipt and bill on me for lOZ. 
which lOZ. and IftZ. 5^. balance due to Sir A., I 
am still indebted and do promise to pay,'* was, on 
demurrer to the declaration, adjudged to be a 
valid note within the statute. The criterion is 
whether the instrument itself contains an absolute 
promise, or what amounts to an absolute promise 
of payment^ for if it does it is a promissory note. 
Here there is such a promise expressed on the 
face of the instrument, and the only difference 
between this note and one in the ordinary form is, 
that in this the consideration is stated. 

Richardson, J. I think the instrument in ques- 
tion an agreement. If it were to be held a pro- 
missory note only, every written memorandum for 
the purchase of goods, where payment is stipu- 
lated to be made at a future day, would be a 
promissory note. 

Russell for the plaintiff. 

Pearson and JVest for the defendant. 
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lute promise to paj money at all 
events where no contingency is 
interposed ; Colchan v. Cooke^ 
Willes, 398; and where, in 
the language of the statate, 
the money at the time of the 
giving the note, becomes due 
and payable by virtue thereof, 
and not where it becomes 
due and payable by virtue of a 
subsequent contingency, which 
may perhaps never happen, in 
which case the money would 
never become payable. On 
this ground the following notes 
have been adjudged not to be 
negotiable notes within the 
statute, viz» A promise to pay 
A. B. £ value received, 
on the death of C D. provided 
he leaves either of us sufficient 
to pay the said sum, or if we 
shall be otherwise able to pay 
it. Roberts v. Peake^ 1 Burr. 
323. So a promise to pay A. 
or B. and C. a certain sum 
value received. Blanckenha" 
gen V. Blundelly 3 B. and A. 
417. So a promise to pay mo- 
ney, within so many days after 
the maker of the note should 
marry. Beardeiley v. Bald* 
wiriy Stra. 1151. So where 
the promise was to pay a cer- 
tain sum on the sale or pro- 
duce, immediately when sold, 
of the White Hart, St. Albans, 
Herts, and the goods therein; 
the declaration averred the 
sale of the house and goods; 
yet it was holden, that the 



note could not be declared on 
as a negotiable note under the 
statute, because the money was 
to be paid only on a contin- 
gency. Hill V. Halford^ 2 
Bos. and Pul. 413. And see 
Carlos V. Fancourty 5 T. R. 
482. But a note promising to 
account with A. B. or order, 
has been construed as a pro- 
mise to pay A. B, or order^ 
and within the meaning of the 
statute. Morice v. Lea^ 1 
Stra. 629, Ld. Raym. 1396, 7. 
So a promissory note payable 
to B» (omitting the words 
<^ or order") three months af- 
ter date, was holden a good 
note within the statute, and it 
was adjudged, that it might 
be declared on as such by the 
payee. Smith v. Kendaly 6 
T. R. 123. Moor v. PotVi, 
Ca. Temp. Hardw. 288. So 
where the promise was by A» 
to pay so much to B. for a 
debt due from C. to B, it was 
holden, that it was within the 
statute, being an absolute pro- 
mise, and every way as nego» 
tiable as if it had been gene- 
rally for value received. Pop' 
plewell V. Wilson, Stra. 264. 
And where the note set forth 
in the declaration was ^^ I do 
acknowledge myself indebted 
to A. in £ to be paid on 
demand, for value received :" 
on demurrer to the declara* 
tion, the court, after solemn 
argument, held that this was 
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a good note within the sta- in a lease would amount to a 1820. 

tute, the words " to be paid '' covenant to pay rent. Ciw- ^««^^V^^ 

amounting to a promise to pay ; borne v. DtUiofiy Selw. N. P« Ei*U8 

observing, that the same words 378. ^* 

Ellis. 



Coram Best^ J. 



Rex v. Davis. Same Day. 

THIS prisoner was tried and convicted at the if on arraign- 
last assizes for a burglary. On his being Souerpereteu 
arraigned he refused to put himself upon God and ^°n?*"^.^ 
his country, but persisted in saying he would be by his king 
tried by his King and his country- Holroyd, J. t°y^ and re-**" 
who presided at the trial, doubting whether the ^"sestoput 
conviction was proper in consequence of the pri- his trial in 
soner not having put himself upon his trial in the tayritwilf 
ordinary form, postponed passing sentence. And ^^^ invaU- 

naie a cod* 
now viction. 

Best, J., on the prisoner being placed at the 
bar, stated that Mr. J. Holroyd had communicated 
with himself and other Judges on the subject, and 
they were all unanimously of opinion that the con- 
viction was proper. His lordship then passed the 
usual sentence of death. 



Arraignment may be >ivith- his hand. Rex v. Radcliffe^ 
out the prisoner's holding up 1 Bla. Rep. 3. It is a mere 
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18^0. 



Rex 

V. 

Davis. 



ceremony for making known 
the person of the offender to 
the court. 2 Hawk. c. 28. s. 
2. And if he answer that he 
is the same person, it is suffi- 
cient Id. ibid. Bjstat. 12 



Geo. 3. c. 20. if, upon arrafgn- 
ment, a prisoner makes no 
answer at all, and will not 
plead, he shall have the same 
judgment as if he had con-> 
fessed the indictment. 



Juljf 28. 

Where, in a 
lease, a power 
of re-entry 
for a breach 
of coTenant 
is reserved to 
the lessor, a 
forfeiture 
may be wai- 
vedL Jliter 
where the 
lease is de- 
clared abso- 
lutely void. 






Doe dem. Bryan v. Banks. 

JECTMENT for a coal mine and premises 
at Brosely. 



The defendant was assignee of a lease of the 
premises^ amongst the provisoes in which was 
one^ that in case the rent and royalties reserved 
should be in arrear for thirty days, being first 
lawfully demanded and no sufficient visible distress 
on the premises, the lessor should be at liberty to 
re-enter. There was also a proviso that if the 
mine should cease to be worked for two years 
consecutively, the lease should be void. It was 
proved that the defendant had ceased to work the 
mine for upwards of two years previously to the 
bringing this ejectment, and his counsel in answer^ 
proposed to shew that the lessor of the plaintiff 
had accepted rent subsequently to the time when 
the forfeiture accrued. 



Richardson, J. intimated an opinion, that such 
acceptance of rent would not set up the lease. 
By the terms of the lease, it was rendered abso- 
lutely void on a cessation of working for two 
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years. The distinction was, where the lease was 
rendered void, and where only voidable, and a 
power of re-entry reserved on the doing, or the 
omitting to do, a particular thing. In the former 
case no act of the lessor could renovate the lease, 
but in the latter the forfeiture might be waived, if 
the lessor, with a knowledge of it, received rent 
subsequently accruing due, or did any other act 
acknowledging a subsisting tenancy. 



1820. 



Doe dem. 
Bktan 

V. 

Banks. 



The plaintiff had the verdict. 

Pearson and Campbell for the lessor of the 
plaintiff. 

Jervis and Ludlow for the defendant. 



In Bac. Abr. Tit. Leases, 
T. % the doctrine on this sub- 
ject is thus stated : ^^ As the 
courts adhere strictly to the 
precise words of the condition 
in order to prevent a forfeiture, 
so where a forfeiture hath ma- 
nifestly been committed, they 
will not allow the lessor to 
take advantage of it, if they 
find that he has afterwards 
done any act which amounts 
to a waiver of it. Acceptance 
'of rent hath been adjudged to 
be an act of this kind; but 
then, in order to give it this 
effect, it must appear, that at 
the time the lessor received 
the rent, he had notice of the 



forfeiture : for it would be ab- 
surd and a most unwarrantable 
conclusion, to infer from the 
mere receipt of the rent, that 
he meant to remit a forfeiture 
he had never heard of. How- 
ever, when we say that a for- 
feiture may be waived, we 
must be understood to con- 
fine ourselves to those cases, 
where by the terms of the 
contract, the estate, upon the 
tenant's doing or failing to do, 
what he has stipulated to do 
or abstain from, is only deter- 
minable, not where it abso- 
lutely determines ; where the 
lease is only voidable, not 
where it is merely void. In 
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Doe dem. 
Bryan 

BANKd. 



the one case^ the forfeiture is 
incomplete, some act of the 
lessor is necessary to perfect 
it ; that is, to speak more cor- 
rectly, no forfeiture is actually 
incurred in the instant, only a 
right of avoiding the lease ac* 
crues to the lessor, which right 
he may waive as he may any 
other right that is merely per- 
sonal and conventional. In 
the other case, the contract is 
at an end, the lease is deter- 
mined; it is a nullity; the 
lessee has no interest upon 
which the will of the lessor 
can attach." See also Co. 
Litt. 215 a. But a waiver 
of one forfeiture incurred by 
breach of covenant, will not 
be a waiver of a second for- 
feiture incurred by another 
breach of the same covenant. 
Therefore where a right of re- 
entry was reserved on a breach 
of covenant not to underlet, it 



was held that the lessor viras 
enUtled to re-enter upon a 
second underletting, although 
he had waived his right so to 
do upon the first. Doe iL 
Boscawen \. BlisBy 4 Taunt. 
735. It is also necessary, in 
cases where a forfeiture can be 
waived, that some positive act 
of waiver should take place. 
The landlord will not lose his 
right to re-enter by merely 
lying by (however long the 
period), and witnessing the 
act of forfeiture ; but it seems, 
that if with fall knowledge 
thereof, he permits the tenant 
to expend money in improve- 
ments, it is a circumstance 
fipom which the jury may pre- 
sume a waiver, as well as 
ground for application to a 
Court of Equity for relief. 
Boe d. Sheppard v. Alkn^ S 
Taunt. 78. 
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HEREFORD. 



Coram Richardson^ J. 



Rex v. Wynne and Leonard. 

THIS was an indictment for stealing a 5/. Property 
note of the Hereford Bank. mconse^* 

quence of a 
trick or stra* 

It appeared in evidence, that on the 1 7th Mifj/ tagem prac- 
last the prosecutor was at Hay Fair, and there o*^er"may 
met the prisoners. Leonard proposed laying, a ^g™o*an|I|^ 
wager of bL with him on the result of a certain dictment for 
game, and Wynne endeavoured to persuade him ®^°^* 
to accept it, stating that he would share it. The 
prosecutor at length accepted the wager on his 
own account, and was about to deposit his paft of 
the istakes, when Wynne said he would hold the 
money, and took the note in question out of the 
prosecutor's hand. The wager being decided in 
favour of the prosecutor, he applied to Wynne for 
the stakes, who denied having them. After some 
altercation, Wynne was delivered into the custody 
of a constable, when he dropped two flash notes 
and some counterfeit silver from his pockets. 



im 
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V 



Leonard in the mean time ran off, but was 
apprehended the next day, and offered before a 
ma^strate to return the 5^ After the wager was 
won, the prosecutor offered Wi/nne one shilling 
for his trouble as stakeholder. 

Richardson, J. in his charge to the jury ob- 
served, that obtaining money by trick or stratagem 
might, under some circumstances, amount to a 
felony. He said that if Wj/nne took the note 
from the prosecutor with the intention of con- 
verting it to his own or to the joint use of himself 
and his companion, or with the preconceived 
determination, that whatever might be the event 
of the wager, the note should not be returned to 
the prosecutor, it would be a felony. If the Is. 
had been offered to fVynne in the first instance 
for holding the stakes, it would have been a cir- 
cumstance in his favour to rebut the imputation of 
a felonious taking, because, in that case, he could 
not be considered a volunteer. Tb convict both, 
the jury must be satisfied that they were at the 
time acting in concert. 

The jury acquitted the prisoners. 

Maule for the prosecution. 

Twiss for the prisoners. 



LarceD J may be committed 
against the owner of goods 
where he parts with the ac- 



tual, but still retains the legal 
possession of them ; and it may 
also be committed where be 
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parts with the legal and actual 
possession, if his inducement 
to do so be a fraud practised 
by a third person, with the 
view of entirely appropriating 
and stealing them. Thus, 
where a bureau was delivered 
to a carpenter to repair, and 
he broke open a drawer con- 
taining money, and converted 
it to his own use, it was held 
by the Lord Chancellor, on 
demurrer to a Bill in Equity 
for an account, and after con- 
sulting the judges, that it was 
a felony. CartwrightY. Greeny 
2 Leach, 952. 8 Vesey, 405. 
So, where a hackney-coachman 
detained and opened a box 
accidentally left in his coach, 
it was held to be a felony. 
JV;ynne^s Case, 1 Leach, 413. 
Scares Case, ibid. 415, n. 
In like manner if a watch- 
maker steal a watch delivered 
to him to clean ; or if one steal 
clothes delivered to be washed; 
or goods in a chest delivered 
with the key for safe custody ; 
or guineas delivered for the 
purpose of being changed for 
half-guineas, or a watch deli- 
vered for the purpose of being 
pawned ; in all these cases the 
goods have been considered as 
constructively remaining in the 
possession of the proprietor, 
and the taking them away said 
to be felony. 1 Hawk. c. 33. 
s« 10. The principle govern- 



ing the preceding cases is 
either that the bailee or depo- 
sitary had an original felonious 
intent, and therefore there was 
no bond fide contract, or else 
that the privity of contract 
was determined by his con- 
version of the goods. £ast's 
P. C. 693-8. So, where a 
shopkeeper delivered goods to 
a customer to look at, and he 
ran away with them, it was 
held a felony. Chis8er*8 case, 
Sir T. Raym. 276. So, where 
a person hires a horse for a 
day, and immediately sells it^ 
it is evidence of an original fe- 
lonious intention in the hiring, 
and in such case it is a felony. 
Pearls case, 1 Leach, 212. 
ChariezcooiTs case, ibid. 400. 
So, if the owner lets the pri- 
soner mount a horse to try 
him, and he rides away. Kel. , 
82. So, if one hire a chaise 
for three weeks or a month, at 
a certain sum per day, and is 
not heard of for a twelvemonth 
.afterwards, the jury are justi- 
fied in finding an original fe- 
lonious intent. Semple's case, 
1 Leach, 420. And in a 
late case, where the prisoner 
having bargained for some 
oxen of which he agreed to 
become the purchaser, after- 
wards went to the spot where 
the cattle were left in the care 
of a boy, took them away, 
and drove them off; and it 
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appeared that by the castom 
of the trade, the oxen ought 
not to have been taken away 
till the purchase money was 
paid: Garrowj B. left it to 
the jury to say, whether, 
though the beasts had been 
delivered to the prisoner un- 
•der a contract, they thought 
he originally got possession of 
them without intending to pay 
for them, making the bargain 
the pretext for obtaining the 
oxen for the purpose of steal- 
ing them, and the jury having 
found in the affirmative, the 
twelve Judges, on the case 
being brought before them, 
were unanimously of opinion 
that the ofifence amounted to a 
felony. GilberVs case, Bed- 
ford Sum. Ass. 1828. MSS. 
But if the owner intend to 
part with the property in 
goods, there can be no felony, 
however much he may be 
defrauded by the transaction. 
Thus, where the prisoner 
bought a horse, and promised 
to return immediately and pay 
for it, but never did, it was 
held not to be a larceny, for 
there was a complete sale« 
Harveifs case, 1 Leach, 467. 
So, where three sharpers in- 
veigled the prosecutor to play 
at hiding under the hat, and 
cheated him of 40/. It ap- 
peared the prosecutor had no 
objection to pay when he lost, 
and would have kept the mo- 



ney had he won, and this, 
though a preconcerted frand^ 
was held not to amount to a 
felony. NichoUon^s case, 2 
Leach, 610. So, where the 
prisoner ordered goods at a 
shop, and gave the shopman 
who brought them bad bills in 
payment, which he accepted 
as payment, and the prisoner 
absconded. The jury found 
that he meditated a fraud 
from the beginning, and that 
the tradesman never intended 
to give him credit, but the 
Judges ruled it no larceny, be- 
cause the property was parted 
with. Parkes^ case, 2 Leach, 
615. So, getting ten shillings 
and sixpence as change for 
half a guinea, under a promise 
of sending the half guinea, 
which was never sent, is no 
felony. Coleman's case, East's 
P. C. 673. Sed vide Can^- 
belPs case, 1 Leach, 564. So, 
obtaining money by a letter 
in another person's name, so- 
liciting a loan. Atkinson's 
case, 2 Leach, 1066, n. And 
on the same principle of a re- 
linquishment of the property, 
it was held, that where A,y 
having learnt that P. had or- 
dered a hat of a hatter, told 
a boy he met that P. had sent 
him for it, and desired the 
boy to go and get the hat 
and bring it to him, and so 
obtained possession of it, it 
was not larceny, jtdams* 
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case, Russell, 1061. The fol- 
lowing rules seem to be the 
general result of the cases* 
First, where the property is 
relinquished, larceny cannot be 
committed as against the ori- 
ginal owner. Secondly, where 
the owner has the right of 
possession, but never had the 
actual possession, larceny as 
against him cannot be commit- 
ted at common law. Thirdly, 
if the owner part with the 
actual possession, retaining the 
right of possession, so that 
there is no interest or adverse 



right in the bailee, the offence 
of larceny may be complete* 
Fourthly, where he parts with 
the right of possession, and 
creates an interest or adverse 
right in the bailee, as by let- 
ting to hire, or pledging goods, 
&c.; an appropriation of them 
by the bailee will not amount 
to larceny, unless he entered 
into the contract with a pre* 
determined intention to steal 
the gpods, and then the con- 
tract will not avail to pro- 
tect him. See Crown Circuit 
Comp. (9th ed.) 281. 



1820* 




Coram Best^ J. 



Doe d* Majoribanks and others v. Green. 

THIS was an ejectment to recover a cottage 
and land at Bowchurch. 

The counsel for the lessors of the plaintiff were 
examining a witness as to declarations made by a 
person of the name of Onions, a deceased occupier 
of the premises in question^ that he held them as 
tenant to a particular person^ to which Taunton, 
for the defendant^ objected^ and insisted that evi* 
dence of such declarations was not receivable* 

Q3 



Thur$da^t 
4ugu9i 3. 

The declara- 
tions of a 
deceased 
occupier of 
land, are ad- 
missible in 
evidence to 
shew of whom 
he held it. 




228 OXFORD CIRCUIT. 

1820. Jervis and Campbell contra. The proposed evi- 

dence is clearly admissible. In Davies v. Pierce 
and Others, 2 T. R. 53. the Court of King's 
Bench determined that declarations by tenants 
were admissible evidence after their deaths to 
shewj that a certain piece of land was parcel of 
the estate which they occupied. This is a still 
stronger case^ for the reception of such testimony 
than that was. Having proved the party^ of 
whose declarations we now oflFer evidence^ to 
have been in possession^ the presumption prima 
facie is, that he was entitled to the fee. His 
declaration^ therefore, that he held in the charac- 
ter of tenant only, was against his own interest, 
inasmuch as it lessened the quantity of estate 
which the law would presume he had, and on 
that principle it may be received. 

Best, J. To prove seisin in a devisor the de- 
clarations of a deceased occupier, that he held as 
tenant to the devisor, were admitted in evidence 
in the case of HoUoioay v. Rakes, which is cited 
with approbation by Mr. Justice Duller, in Davies 
v. Pierce, 2 T. R. 54. although it was there 
objected to such evidence that it was merely hear- 
say, and that the party making the declarations, 
was not at the time under the obligation of an 
oath, I hold myself bound by the authority of 
that case, and shall admit the evidence offered. 

Jervis and Campbell for the lessors of the 
plaintiff. 

Taunton and G. R. Cross for the defendant. 
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In Uncle v. Watson^ 4 
Taunt. 16. the Court of Com- 
mon Pleas decided, that the 
declaration of a deceased oc- 
cupier of land, that he rented 
it under a certain person, was 
evidence of that person's sei- 
sin. The court observed, 
that, without such evidence, 
it might have been impossible 
to prove an occupation by the 
deceased tenant under a parti- 
cular person, though the sim- 
ple fact of his occupation must 
have been capable of other 
proof; and in addition to the 
circumstance of his having a 
peculiar knowledge of the fact, 
it may be remarked, that the 
declaration was in some degree 
against his interest, since, in 



case of an action by his land- 
lord, it might have been pro- 
duced as evidence against him, 
or against any claiming under 
him. See also Vin. Abr. Ev. 
[A. b. 38.] pi. 10. Sir J. 
Bridgman v. Jennings^ 1 Ld. 
Raym. 734. Doe dem. Bag" 
galley v. Jones^ 1 Camp. 367. 
However, to render evidence 
of declarations admissible, the 
person making them must be 
deceased at the time of the 
trial; where he is incapable of 
attending from illness only, 
such evidence is not receiv- 
able. Harrison v. Blades^ 3 
Campb. 457. Manby v. Cur- 
tis^ 1 Price, 282. Cooper v. 
Marsdeny 1 Esp. N. P. C. 2. 
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AN 



INDEX 



TO THE 



PRINCIPAL MATTERS 



A. 

ACTION ON THE CASE. 

To support an action for a conspiracy 
in issuing a commission of lunacy, 
malice and a want of probable cause 
must be proved. On proof of a 
total want of probable cause malice 
may be implied ; but, although ex- 
press malice be proved, some slight 
evidence of a want of probable 
cause must be given. Titmery Bart 
V. Turner and Others. Fage 20 



ADJUSTMENT. 
Insurance brokers after a total loss 



and adjustment, and whilst the po* 
licy remains in their hands, erase the 
name of an underwriter from the 
policy, debit him with the loss, and 
give the assured credit for it. The 
assured however not having re- 
cognized the adjustment, the under- 
writer still continues liable to him 
for the loss. Benson and Others v. 
Maitland. Page 205 



AGREEMENT. 

When a written instrument is to be 
considered an agreement and when 
a promissory note. Ellis v. ElUs. 

216 



232 



INDEX TO THE 



ARBITRATOR. 

Semblcy that an arbitrator may reco- 
ver a compensation for his trouble. 
Swinford t. Bum. Page 7 



ARRAIGNMENT. 

If on arraignment a prisoner persists 
in saying he will be tried bj his 
king and his country, and refuses to 
put himself on his trial in the or- 
dinary way, it will not invalidate a 
conviction. Rex v. Davis. 219 



ASSIGNMENT. 

If an assignment be made of house- 
hold furniture, and the assignor con- 
tinue in the possession of it, it is 
not protected against an execution at 
the suit of a creditor of the assignor 
unless the assignment were notori- 
ous. In such cases, the notoriety 
of the change of possession is the 
question to be ascertained. Arm^ 
strong and Another v. Baldock^ 
Esq. 33 



ASSUMPSIT. 

1. Where money is advanced to A» as 
the manager of an institution, for 
the purpose of purchasing shares 
therein, and there is no proof of a 
misapplication of the money by him, 
the person advancing it cannot re- 
cover it back from A. on the failure 
of the institution. To enable the 
person advancing to recover from 
A. he must shew either fraud in the 
receipt of the money, or a misap- 
plication of it. Lloyd v. Sandi~ 
lands, Clerk. 13 

2. If jB. sell a ship belonging to A. 
and promise to account to him for 
the proceeds, and pay the balance 



due, on the footing of the acconnt 
to be rendered ; A. may (notwith- 
standing the Ship Registry Acts) 
maintain an action founded on sach 
promise, although B. is the sole re- 
gistered owner of the ship. Prou» 
ting V. Hamond. Poge 41 

3. To charge the owners of a ship for 
money advanced to the captain in a 
foreign country, the plaintiff must 
shew that it was necessary to bor- 
row the money, and must prove the 
actual application of it. Bogle and 
Another v. Atti/. 50 

4. A. bequeaths to B. 1,200/. and ap- 
points C. executor of her will. C. 
has sufficient assets, but does not pay 
the legacy to B. G. afterwards makes 
his will, by which he bequeaths to 
jB. an Annuity of 700/., and ex- 
presses it to be '' in satisfaction of 
''the debt or sum of 1,200/. in 
*' which I stand indebted to her as 
'' and for the legacy bequeathed," 
but which annuity B. does not ac- 
cept. Held, that the 1,200/. is 
money had and received to the use 
of B.J and may be recovered in 
that form of action. Gorton and 
Another J Executrix and Executor, 
V. Dyson and Another, Executors. 

78 

5. The liability of the colonel of a re- 
giment for knapsacks furnished to 
the regiment by his order, depends 
upon the question, whether they 
were supplied upon his personal cre- 
dit. Where the tradesman who fur- 
nishes necessaries to a regiment 
looks to the regimental fund as the 
medium through which he is to ob- 
tain payment, though by the assist- 
ance of the colonel, the latter is not 
personally responsible. Prosser v. 
Allen, Esq. 117 

6. A post-dated cheque is drawn upon 
a banker ; but on the day on which 
it purports to have been drawn, the 
maker informs the holder that the 
banker has no funds to meet the 
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cheque, and circumstances are dis- 
closed to the holder from which he 
must infer the probable insolvency 
of the maker. The holder, how- 
ever, presents the cheque and ob- 
tains payment of it; but he does 
not communicate to the banker (who 
is wholly ignorant of all the circum- 
stances) what had fallen within his 
knowledge. 

QucBre, Whether, under these cir- 
cumstances, the holder can retain 
the money against the banker who 
made the payment under an igno- 
rance of the real circumstances of 
the case. 

Afterwards decided by the Court 
that he could not retain it. Martin ' 
and Others v. Morgan and Lock- 
wood* . Page 123 



ATTORNEY. 

Delivery of an attorney's bill to the 
attorney of the party to be charged 
sufficient, if the party himself at- 
tend the taxation, or the bill be 
shewn to have come to his hands. 
Warren^ Gent, one Sfc, v. Cun- 
ningham, 71 



AUCTION. 

Where goods are sold by public auc- 
tion, and the seller, after a bond 
Jide sale, is allowed to continue in 
the possession of them, they cannot 
be taken in execution by one of the 
seller's creditors, who was present 
at the sale, since the transfer was 
open and notorious, and there was 
a good consideration to support it. 
Woodham and Another v. Bal- 
docky Esq. 35 n. 

AWARD. 

1. In an action on an award to recover 



the sum awarded, the defendant 
cannot dispute the validity of the 
award, his proper course bein^ to 
apply to the Court to have it set 
aside. Swinford v. Burn. Page 5 

2. An allegation that the time for 
making the award was in due man- 
ner enlarged, to wit, until a certain 
day, does not render it necessary to 
prove that the time was enlarged 
until that day. Ibid. 6 

3, Whether interest on a sum awarded 
is claimable as matter of right, qucBre. 
Ibid. 8 



B. 

BAIL. 



See Justice. Libel. 



BAILMENT. 

1. After a hired horse is exhausted and 
has refused its food, the hirer is bound 
not to use it. Bray v. Mayne. 1 

2- A watchmaker is bound so to secure 
property placed in his hands in the 
way of his trade, as to protect it 
against depredations that may be 
committed by the persons in his em- 
ploy. Therefore, where A. en- 
trusted B. (who was a chrononoeter 
maker) with a chronometer to be 
repaired, and B. suffered his ser- 
vant to sleep in the shop in which 
the chronometer was deposited. B. 
was held liable to A. for its value, 
B.'s servant having stolen it, and 
B.^ at the time the theft was com- 
mitted, having deposited his own 
watches in a more secure place than 
that in which the chronometer was 
left. Clarke^ Esq. v. Earnshaw. 

30 
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BANKRUPT. 

1. Where A. deposits with B. goods 
to be sold, and on a sale being 
effected, the profits, after deducting 
the cost price, &C are to be equal- 
Ij divided between them ; bat the 
loss, if any, is to be borne exclu- 
sivelj by A, ; if B. effect a sale and 
receive the money, the debt due 
from him to A. is sufficient to sup- 
port a commission of bankruptcy 
against J3. Marson v. Barber and 
Others. Page 17 

9. The petitioning creditor's debt, tra- 
ding, and act of bankruptcy, are 
sufficiently proved by the produc- 
tion of the commission, and the pro- 
ceedings under it in a case where 
the defendant is not named as as- 
signee on the record, provided no 
notice under Sir Samuel Ro^ 
tniliys act, 49 Geo. 3. c. 121. s. 10. 
has been given by the plaintiff. 
Rome V. Lant 24 

3. A trader in a commission of bank- 
ruptcy issued against him, is des- 
cribed as a^ money scrivener only. 
It is nevertheless competent to a 
plaintiff, to support the commission 
by proof of any species of trading, 
notwithstanding the omission of the 
general words, ^' Dealer and Chap- 
man." Smith V. Sandilands. 171 

4. The drawer of a bill payable to his 
own order, but drawn by him for 
the accommodation of the first in- 
dorsee, is not ^^ surety for, or liable 
for the debt" of that indorsee, with- 
in the meaning of the 49 Geo. 3. c. 
121. 8. 8. Mayer v. Meakin. 183 

5. The statute 49 Geo. 3. c. 121. s. 
14. which enacts that creditors who 
shall have brought an action against 
the bankrupt shall not be at liberty 
to prove under the commission, with- 
out relinquishing such action, ex- 
tends to prevent a creditor who is 
suing two partners, from proving 
his debt under a separate commis- 



sion issued against one. Blannin 
and another v. Taylor and Fisher. 

Page 199 

6. A creditor of a bankrupt may be 
asked questions, the answers to 
which cannot be open to the objec- 
tion that they are swayed by inte- 
rest, notwithstanding they may 
communicate information by which 
the commission may be sustained. 
Therefore a creditor may be asked 
if he has in his custody the bond on 
which the petitioning creditor's debt 
was founded; and if not, to whom 
he has delivered it. Binfieldy As*^ 
signeey Sfc. v. Turner and Others. 

202 

7. An indictment against a bankrupt 
under stat. 5 Geo. 2. c 30. for not 
making a full disclosure of his es» 
tate, should truly set out the notice 
requiring him to surrender. There- 
fore where the indictment averred 
that the notice requii^d the bank- 
rupt to surrender, &c. pursuant to 
stat. 6 Geo. 2. entitled, &c* and on 
the production of the notice it ap- 
peared, that the title to the 49 Geo. 
3. was substituted for that of the 5 
Geo. 2. held that the variance was 
fatal. Rex v. Burraston. 210 

8. An allegation of personal service of 
the notice should, it seems, be ac- 
companied by an averment, that the 
bankrupt was at the time a prisoner. 
Ibid. 211 



BARON AND FEME. 

After a sentence of divorce ab initio^ 
the liability of a husband for the 
debts of his wife does not continue. 
Anstey and Others v. Manners. 10 



BILL OF EXCHANGE. 

1. In declaring on a promissory note 
payable by instalments, if any one 
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of the days on which an instalment 
is made payable be incorrectly sta- 
ted, the variance is fatal. Wells v. 
Girling. Page 21 

2. If by reason of the misdescription 
of a promissory note in the declara- 
tion, the plaintiff is precluded from 
recovering upon it, qucBre^ whether 
it be receivable under the money 
counts. Ibid. 22 

3. An allegation in a declaration that 
a bin of exchange was presented for 
payment by /. S. does not render it 
incumbent on the plaintiff to shew 
that a presentment by /• S. was 
made. The tnaterial allegation is 
the presentment, and by whom it 
was made is immaterial. Boehm v. 
Campbell. 55 

4. Where the body of a bill is written 
and the acceptance of it made in 
England; yet if it be afterwards 
transmitted to the drawer abroad 
for his signature, and it is there 
drawn, the bill is a foreign bill, and 
consequently does not require an 
English stamp. Ibid* 56 

5. The legal effect of a bill of exchange 
cannot be controlled by a verbal 
condition. Therefore, where it was 
verbally understood between the ac- 
ceptor and payee of a bill, that the 
bill should be paid out of a particu- 
lar fund, this does not control the 
legal operation of the bill. Camp^ 
bell V. Hodgson. 74 

6. Ignorance of the place of residence 
of the drawer of a bill of exchange 
is a sufficient answer to an objection 
arising out of the want of due notice 
of the dishonour of the bill, provided 
due diligence be used to discover 
his place of residence. Browning 
and Others v. Kinnear. 81 

7. In an action against the acceptor of 
a bill of exchange accepted ifor the 
accommodation of the drawer, the 
latter is not a competent witness to 
prove that the holder discounted the 



bill on usurious term^. Hardwicke 
V. Blanchard Page 113 

8. Where A. and B. jointly draw a 
bill of exchange, and 'A. alone is 
sued by an indorser, he can only 
take advantage of the nonjoinder of 
B. by a plea in abatement. fVil^ 
son V. Reddall. 161 , 

9. The drawer of a bill payable to his 
own order, but drawn by him for 
the accommodation of the first in- 
dorsee, is not '^ surety for, or liable 
for the debt" of that indorsee, with- 
in the meaning of the 49 Geo. 3. c. 
121. s. 8. Mayer v. Meakin. 183 

10. If a bill of exchange be accepted, 
payable at a particular place ; in an 
action against the acceptor, the 
plaintiff must prove that it was preT- 
sented there for payment, in order U> 
entitle himself to interest. Phil" 
lips and Another v. Franklin* 196 

11. When a written instrument is to 
be considered an agreement, and 
when a promissory note* Ellis ▼• 
ElHs. 216 



BROKER. 

See Adjustment. Insurance. 



c. 



CARRIER. 

1. A notice by carriers that they will 
not be answerable for any goods 
above the value of 51. unless en- 
tered as such and paid for accord- 
ingly, applies to goods which from 
their bulk may be supposed to ex- 
ceed the specified value. Thoro" 
good V. Marsh and Swann. 105 

2. A notice by carriers that they will 
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not be accountable for the loss or 
damage of goods, unless the terms 
of the notice are complied with, pro- 
tects them as well against a loss by 
robbery as against an accidental 
loss. Covington v. Willan and 
Othert. Page 115 



COLONEL OF A REGIMENT. 

See Assumpsit, 5. Pleading, 9. 



CONVICTION- 

1. A conviction by a magistrate, on a 
subject matter over which he has ju- 
risdiction, is in an action against 
him, conclusive evidence of the 
facts contained in it. Brittain v. 
Kinnaird and Longlei/^ Esqrs. 

164 

% If on arraignment a prisoner per- 
sists in saying he will be tried by 
his king and his country, and re- 
fuses to put himself on his trial in 
the ordinary way, it will not invali- 
date a conviction. Rex v. Davis. 

219 



D. 

DECLARATIONS. 



are 



1. The declarations of an agent 
only evidence against his principal 
where they form part of the con- 
tract which he is employed to ne- 
gotiate on the behalf of the princi- 
pal. Beiham v. Benson^ Esq. 45 

2. The declarations of a deceased oc- 
cupier of land, are admissible in 
evidence to shew of whom he held 
it. Doe d. Majoribanks and Others 
V. Green. 227 



E. 

ERROR, WRIT OF. 

In an action against a sheriff for a 
false return of nulla bona^ it is suf- 
ficient for him to shew that before 
execution executed a writ of error 
was allowed, although the levy was 
made before notice of the allowance, 
since the writ of error operated as 
a supersedeas from the time of its 
allowance. And notwithstanding 
the levy was made before notice of 
the allowance, yet the return of 
nulla bona is unobjectionable, since 
after the allowance the levy could 
not legally have been made. Cleg- 
horn V. Desanges and Another. 

Page 66 

ESCAPE. 

A person convicted of a crime by a 
court of competent jurisdiction is 
sentenced to pay a fine, and is com- 
mitted in execution until that fine 
be paid. Although the ojQ&cer to 
whose custody he is committed vo« 
luntarily permits him to escape be- 
fore payment of the fine, yet it is 
afterwards his bounden duty to re- 
take him. Butt V. Jones ^ Esq. 99 



EVIDENCE. 

1. The mere circumstance of a cheque 
being made payable to ^., and of 
AJ*3 having received payment of it, 
is not evidence that the maker gave 
it to him. Lloydy.Sandilands. 15 

2. If by reason of the misdescription 
of a promissory note in the decla- 
ration, the plaintiff is precluded 
from recovering upon it, queer e^ 
whether it be receivable under the 
money counts. Wells v. GirUng. 

22 
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3. The petitioning creditor's debt, 
trading, and act of bankruptcy, are 
sufficiently proved by the produc- 
tion of the commission, and the 
proceedings under it, in a case 
where the defendant is not named 
as assignee on the record, provided 
no notice under Sir Samuel Ho- 
wi/%'5 Jcty 49 Geo. 3. c. 121. s. 
10. has been given by the plaintiff. 
Rozve V. Lant, Page 24 

4. Semblcj that where the plaintiff 
serves the defendant with notice to 
produce an instrument in his pos- 
session under which both parties 
claim the same interest, it is not ne- 
cessary for the plaintiff to prove 
the execution of the instrument by 
the testimony of thfe subscribing 
witness; aliter^ where their inter- 
ests are adverse. Knight v. Mar" 
tin. 26 

5. Where B, through the medium of 
his agent, chartered a ship to ^., 
and engaged by the charter-party 
that she was sea-worthy, a letter 
written by that agent to a third 
person, previously to the charter- 
party being effected tendering the 
ship for hire, is not admissible in 
evidence, since it did not form a 
part of the contract on which the 
action was founded, but the agent 
himself must be called. Betham v. 
Benson^ Esq. 45 

6. The declarations of an agent are 
only evidence against his princi- 
pal where they form part of the 
contract which he is employed to 
negotiate on the bel^alf of the prin- 
cipal. Ibid, 45 

7. Where the paper, in which a party 
charges himself with the receipt of 
money, likewise contains a discharge 
of it, it is , not admissible in evi- 
dence. Bogle and Another v. Atty, 

50 

8. An allegation in a declaration that 
a bill of exchange was presented for 
payment by J. S» does not render 



it incumbent on the plaintiff to shew 
that a present mei^t by J. S> was 
made. The material allegation is 
the presentment, and by whom it 
was made is immaterial. Boehm v. 
Campbell. Page 55 

9. In trover for a landau, proof of a 
.demand of the landau and non-de- 
livery in pursuance of it, is evidence 
of a conversion. Watkins^ Assignee 
of Moady v. Wolley. 69 

10. After a notice to produce a lease 
and a nonsuit on the trial of the 
cause, the defendant assigns the 
lease without the privity of his at- 
torney on record. A second action 
is afterwards brought, aud another 
notice to produce the lease is served 

. upon the attorney, who informs 
the person serving the notice that 
the lease had been assigned, and 
that the assignment was made with- 
out his knowledge The plaintiff 
being acquainted with the place of 
the defendant's residence; held, 
that it was incumbent upon him to 
have enquired of the defendant, in 
whose possession the lease was, in 
order to render secondary evidence 
of its contents admissible. Knight 
V. Martin. 103 

11. A conviction by a magistrate on a 
subject matter over which he has 
jurisdiction, is, in an action against 
him, conclusive evidence of the 
facts contained in it. Brittain v* 
Kinnaird and Longley^ Esqrs, 1 64 

12. A trader, in a commission of bank- ' 
ruptcy issued against him, is des- 
cribed as a money scrivener only- 
It is nevertheless competent to a 
plaintiff to support the commission 
by proof of any species of trading, 
notwithstanding the omission. of the 
general words " dealer and chap- 
man." Smith V. Sandilands. 171 

13. Payment of an unvaried rent for 
a long series of years to the lord of 
a manor, is evidence only of a title 
to the rent, but not to the land in 
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respect of which the rent is paid. 
The presumption is, that the rent 
is a quit rent. Doe dem, Whit tick 
V. Johnson. Page 173 

14. Where the attesting witness to a 
bond, on being called to prove its 
execution denies having seen it ex- 
ecuted, it may be proved by evi- 
dence of the handwriting of the 
party. Boxer v. Rabeih. 175 

15. In an action by a vicar, or his 
lessee on the 2 and 3 Edw. 6. c. 13. 
for not setting out tithes, the plain- 
tiff must either produce the endow- 
ment, or prove a prescriptive per- 
ception of the tithes. Hiscocks v. 
Wilmot. 197 

16« Tenancy in common cannot be 
given in evidence under a plea of 
liberum ienementum. Voyce v. > 
Voyce and Others. 201 

17. A creditor of a bankrupt may be 
asked questions, the answers to 
which cannot be open to the ob- 
jection that they are swayed by 
interest, notwithstanding they may 
impart information by which the 
commission may be sustained. There- 
fore a creditor may be asked if he 
has in his custody the bond on 
which the petitioning creditor's 
debt was founded ; and if not, to 
whom he has delivered it. Binfield^ 
Assignee of Guniy v. Tlimer and 
Others. 202 

18. The declarations of a deceased 
occupier of land, are admissible in 
evidence to shew of whom he held 
it. Doe d. Majoribanks v. Green. 

227 



EXECUTION. 

1. If an assigment be made of house- 
hold furniture, and the assignor 
continue in the possession of it, it 
is not protected against an execu- 
tion, at the suit of a creditor of the 
assignor, unless the assignment were 
notorious. In such cases the noto- 
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riety of the change of possession is 
the question to be ascertained. 
Armstrong and Another ▼• BaU 
docky Esq. , Poge 33 

2. Where goods are sold by public 
auction, and the seller after a bond 
fide sale, is allowed to continue in 
the possession of them, they cannot 
be taken in execution by one of 
the seller's creditors who was pre- 
sent at the sale, since the transfer 
was open and notorious, and there 
was a good consideration to support 
it. Woodham and Another v. BaU 
dock^ Esq. 35 n. 

3. Quaere^ whether an extent, deli- 
vered to a sheri£f on the day on 
which goods seized under an exe- 
cution are 'sold and delivered to the 
purchaser, but which extent is de- 
livered subsequently to the delivery 
of the goods, be entitled to priority 
over the writ of execution ? Swam 
V. Morland^ Esq. 39 



EXTENT. 



See Execution, 3. 



F. 



FELONY. 



Property parted with in consequence 
of a trick or stratagem practiced on 
the owner, may form the subject of 
an indictment for felony. Rex v* 
Wi/nne and Leonard. 223 



FEOFFMENT. 
See Seisin, Li vert of. 
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FORFEITURE. 

!• The mere payment by the tenant to 
a third person of the rent reserved 
by his lease, does not amount to a 
disclaimer of the title of the land- 
lord, so as to operate a forfeiture of 
the lease. Doe d. Dillon v. Bar- 
ker. Page 180 

2. Where in a lease a power of re- 
entry for a breach of covenant is re- 
served to the lessor, a forfeiture 
may be waived. Aliter^ where the 
lease is declared absolutely void. 
Doe dem. Bryan v. Banks. 220 



FRAUDS, STATUTE OF. 

The statute 29 Car. 2. c. 3. s. 4. does 
not invalidate an executed parol 
contract, so as to prevent a party 
to it from maintaining an action for 
a breach of it, where the breach 
does not relate to an interest in 
land, although the contract itself 
stipulates that the defendant should 
be substituted as tenant in the 
stead of the plaintiffs, of premises 
then in their occupation. Price and 
Another v. Leyhurn. 109 



G. 

GAOLER. 

A gaoler receiving and detaining a 
person under the warrant of a ma- 
gistrate, is entitled to the protection 
of the 24 Geo. 2. c. 44., and there- 
fore on producing and proving the 
warrant under which the detention 
was made, it is immaterial whether 
or not the magistrate has jurisdic- 
tion to grant. BuU v. Newman. 97 



I. 



INDICTMENT. 

1. An allegation in an indictment, that 
the prisoner received on account of 
his employers the sum of eleven 
shillings, '' and so that he stole," 
&c. the eleven shillings, is not sup- 
ported by evidence that he received 
a bank-note out of which he gave 
nine shillings to the person paying 
him. Rex v. Ward. Page 169 

2. An indictment against a bankrupt 
under stat. 5 Geo. 2. c. 30. for not 
making a full disclosure of his es- 
tate, should truly set out the notice 
requiring him to surrender. There- 
fore where the indictment averred 
that the notice required thej bank- 
rupt to surrender, &c. pursuant to 
stat. 5 Geo. 2. entitled, &c., and 
on the production of the notice it 
appeared, that the title to the 49 
Geo. 3. was substituted for that of 
the 5 Geo. ; held that the variance 
was fatal. Rex v. Burraston. 210 

3. An allegation of personal service of 
the notice should, it seems, be ac- 
companied by an averment that the 
bankrupt was at the time a prisoner. 
iMd. 211 

4. Property parted with in conse- 
quence of a trick or stratagem 
practised on the owner, may form 
the subject of an indictment for fe- 
lony. Rex v. ^Wynne and Leo* 
nard. 223 



INSURANCE. 

Insurance brokers after a total loss 
and adjustment, and whilst the po- 
licy remains in their hands, erase 
the name of an underwriter from 
the policy, debit him with the loss, 



240 



INDEX TO THE 



and give the assured credit for it. 
The assured however not having 
recognized the adjustment, the un- 
derwriter still continues liable to 
him for the loss. Benson and 
Others v. Maitland. Page 205 



INTEREST. 

1. Whether interest on a sum awarded 
is claimable as matter of right, queer e, 
Szsinford v. Bum. 8 

% If a bill of exchange be accepted 
payable at a particular place, in an 
action against the acceptor, the 
plaintiff must prove that it was pre- 
sented there for payment, in order 
to entitle himself to interest. Phi-' 
lips and Another v. Franklin, 196 



J. 



JUSTICE. 

1. Semble^ that a magistrate has the 
power of apprehending and of re- 
quiring bail of a libeller, and for 
want of it of committing hiin. Butt 
V. Conant^ Knt, 84 

2. A gaoler receiving and detaining 
a person under the warrant of a 
magistrate is entitled to the protec- 
tion of the 24 Geo. 2. c. 44. ; and, 
therefore, on producing and prov- 
ing the warrant under which he 
acted, it is immaterial whether the 
magistrate had or not jurisdiction 
to grant it. Butt v, Newman, 97 

3. Semble^ that notwithstanding the 
stat. 31 Geo. 3. c. 4Q. s. 5., a se- 
cretary of state has the power of 
preventing those magistrates who are 
not visiting magistrates from having 
access to state prisoners. Rex v. 
Eaststaff. 1 38 



4. A conviction by a magistrate on 
subject matter over which hei 
jurisdiction, is, in an action against 
him, conclusive evidence of the 
facts contained in it. Brittain v. 
Kinnaird and Longle^^ Esqrs. 

Page 164 



L. 

LANDLORD AND TENANT. 

1. The mere payment by the tenant to 
a third person of the rent reserved 
by his lease does not amount to a 
disclaimer of the title of the land*- 
lord, so as to operate a forfeiture of 
the lease. Doe dem, Dillon v. Par- 
le er^ Bart. 180 

2. A tenant disclaiming the title of 
his landlord is not entitled to a 
notice to quit. Doe dem, Jefferies 
and Another \, Whittick, 195 



LARCENY. 

See Indictment, 4. Servant. 



LEASE. 

Where in a lease a power of re-entry 
for a breach of covenant is reserved 
to the lessor, a forfeiture may be 
waived. Aliter where the lease is 
declared absolutely void. Doe dem, 
Bryan v. Bankes, 220 



LEGACY. 

A, bequeaths to B, 1,^00/. and ap- 
points C. executor of her will. C. 
has sufficient assets, but does not 
pay the legacy to B, Cm after- 
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wards makes his will, by which he 
bequeaths to B, an annuitj of 700/. 
and expresses it to be ^^ in satisfac- 
^^ tion of the debt or sum of. 1,200/. 
^^ in which I stand indebted to her, 
^^as and for the legacy bequeath- 
^^ ed," bat which annuity B. does 
not accept. Held, that the 1,200/. 
is money had and received to the 
use of £. and may be recovered in 
that form of action. Gorton and 
Another^ Executrix^ Sfc. v. Dyson 
and Another^ Executors^ Sfc. 

Page 78 

LIBEL. 

Sembhy that a magistrate has the 
power of apprehending and of re- 
quiring bail of a iibeUer, and for 
want of it of committing him. Butt 
V. Conaniy Knt. 84 



M. 

MONEY HAD AND RECEIVED. 
See AssuHFSiT. Leoact> 



N. 

NOTICE TO QUIT. 

A tenant disclaiming the title of his 
landlord is not entitled to a notice 
to quit. Doe dem. Jefferies and 
Another v. Whitiick. 195 



•XT 



F. 



P. 



PARTNER. 

1. A pledge by one partner of part- 
nership property will bind his co- 
partners, although the | pledge is 
made without their privity and con- 
sent, provided the pledgee had no 
notice that the property Hvas joint 
property, and there be no fraud in 
the transaction. Raba and Robles 
v. Ryland. Page 132 

2. In the absence of collusion and 
fraud, one partner mky pledge 
joint property so as to bind his 
co-partner, although the latter is 
ignorant of the pledge. Tt^er and 
Others v. Haythome and Others. 

135 ft. 

3. The statute 40 Geo. 3. c. 121. s. 14. 
which enacts that creditors who 
shall have brought an action against 
the bankrupt shall not be at liberty 
to prove under the commission with- 
out relinquishing such action, ex- 
tends to prevent a creditor, who is 
suing two partners, from proving 
his debt under a separate commis- 
sion 'issued against one. Blannm 
and Another y. Taylor and Fisher* 

109 



PAYMENT. 

1. In the absence of a specific appro- 
priation, the receiver of money ha 
the right of applying it* Campbell 
V. Hodgson* 74 

2. Payment of an unvaried rent for a 
long series of years to the lord of a 
manor, is evidence only of a title 
to the rent, but not to the land 
in respect of which the rent is paid. 
Doe dem. Whittiek v. Johnson* 

173 
R 
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3, The mere payment by a tenant to a 
thifd person of the rent resenred 
hj his lease does not amount to a 
disclaimer of the title of the land- 
lord, so as to operate a forfeiture of 
the lease. Doe deiA, Dillon ▼. 
Parker. Page 181 



PETITIONING CREDITOR, 
See Bamkrupt, 1. 



PLEADING. 

1* An allegation that a time for making 
an award was in due manner en* 
larged, to wit, until a certain day, 
does not render it necessary to proTe 
that the time was enlarged until 
that day. Szoinford v. Bum. 6 

% Semblcy that an arbitrator may re- 

. cover a compensation for his trouble. 

Ibid. 7 

3. After a sentence of divorce ab 
initio, the liability of a husband for 

. the. debts of his wife does not con- 
tinue. Anstey and others y. Man- 
ners. 10 

4. To support an action for a conspi- 
. racy in issuing a commission of lu- 
nacy, malice and a want of proba- 
ble cause must be proved : on proof 
of a total want of probable cause 
malice may be implied ; but although 
express malice be proved, some 
slight evidence of a want of proba- 
ble cause must be given. Turner ^ 

. Bart. V. Turner and Others, 20 

5. In declaring on a promissory note 
payable by instalments, if any one 
of the days on which an instalment 
is made payable, be incorrectly 
stated, the variance is fatal. fVells 
V. Crirling. 21 

6. If B, sell a ship belonging to A. and 
promise to account to him for the 
proceeds, and pay thf^ balance due 
on the footing of the account to be 



rendered ; A. may (notwlthstandhi^ 
the Ship Registry Act^) maintain 
an action founded on such promise, 
although B. is the sole registered 
owner of the ship. Prouting t« 
Hamond. P^g^ 41 

7. To charge the owners of a ship for 
money advanced to the captain in a 
foreign country, the plaintiff must 
shew that it was necessary to bor- 
row the money, and must prove the 
actual application of it. Bogle and 
another v. Atty. 60 

8. An allegation in a declaration that 
a bill of exchange was presented 
for payment by /. & does not ren- 
der it incumbent on the plaintiff to 
shew that a presentment by /. iS^. 
was made. The material allegation 
is the presentment, and by whom it 
was made is immaterial. Boehm v. 
Campbell, 55 

9. The liability of the colonel of a re- 
giment for knapsacks furnished to 
the regiment by his order, depends 
upon the question, whether they 
were supplied upon his personal cre- 
dit. Where the tradesman who fur- 
nishes necessaries to a regiment 
looks to the regimental fund as the 
medium through which he is to ob- 
tain payment, though by the assist- 
ance of the colonel, the latter is not 
personally responsible. Prosser v. 
Allen J Esq. 117 

10. A pcsL-dated cheque is drawn upon 
a banker ; but on the day on which 
it purports to have been drawn, the 
maker informs the holder that the 
banker has no funds to meet the 
cheque, and circumstances are dis- 
closed to the holder from which he 
m^st infer the probable insolvency 
of the maker. The holder, hovr- 
ever, presents the cheque and ob- 
tains payment of it; but he does 
not communicate to the banker (who 
is wholly ignorant of all the circum- 
stances) what had fallen within his 
knowledge. 
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Quasre. Whether, under these cir- 
cumstances, the holder can retain 
the money against the banker who 
made the payment under an igno- 
rance of the real circumstances of 
the case. 

Afterwards decided by the Court 
that he could not retain it. Martin 
and Others v. Morgan and Lock- 
wood. Page 123 

11. "Where A. and B. jointly draw a 
bill of exchange, and A* alone is 
sued by an indorser, he can only 
take advantage of the nonjoinder of 
B. by a plea in abatement. Wil- 
son V. ReddalL 161 

12. One tenant in common of a hedge 
may maintain trespass against his 
co-tenant, if the latter gnib it up. 
But a mere clipping of the hedge 
may be justified under ^he gene- 
ral issue. Voyce v. Voyce and 
Others. 201 

13. Tenancy in common cannot be 
given in evidence under a plea of 
liberum tenementum. Ibid. 



PLEDGE. 

l.A pledge by one partner of part- 
nership property will bind his co- 
partners although the pledge is made 
without their privity and consent, 
provided the pledgee had no notice 
that the property was joint property, 
and there be no fraud in the transac- 
tion. Raha aud Rohles v. Ryland 
and Another. ^ 1 32 

2. In the absence of collusion and fraud, 
one partner may pledge joint pro- 
perty so as to bind his co-partner, 
although the latter is ignorant of the 
pledge. Tupper and Others v. 
Hay thome and Others. 135 n. 



PRINCIPAL AND AGENT. 
1. Where B.. through the medium of 



his agent, chartered a ship to A,y 
and engaged by the charter-party 
that she was sea-worthy, a tetter 
written by that agent to a third 
person, previously to the charter- 
party being effected tendering the 
ship for hire, is not admissible in 
evidence, since it did not form' a 
part of the contract on which the 
action was founded, but the agent 
himself must be called* Betham y. 
Benson^ Esq. Pf'ge 45 

2. The declarations of an agent are 
only evidence against his princi- 
pal where they form part of the 
contract which he is employed to 
negotiate on the behalf of the prin- 
cipal. Ibid. 45 



PRISONER. 

See Arraignment. Conviction, 2. 



PROMISSORY NOTE. 
See Bill of Exchange. 



R. 



RECAPTION. 

A person convicted of a crime by a 
court of competent jurisdiction is 
sentenced to pay a fine, and is com- 
mitted in execution until that fine 
be paid. Although the officer to 
whose custody he is committed vo- 
luntarily permits him to escape be- 
fore payment of the fine, yet it is 
afterwards his bounden duty to re- 
take him. Butt V. Jone$9 Esq. ^9 
R2 
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RENT. 

!• Payment of aa unyaried rent for 
a long series of years to the lord of 
amaQor^ is evidence only of a title 
to the rent, but not to the land in 

' respect of which the rent is paid. 
The presumption is, that the rent 
is a quit rent* Doe dem. Whittick 
V. Johnson. Page 173 

2. The mere payment by the tenant to 
a third person of the rent reserved 
by his lease does not amount to a 
disclaimer of the title of the land- 
lord, so as to operate a forfeiture of 
the lease. Doe dem. Dillon y. Par^ 
kery Bart. 180 



REVOCATION. 

See Will. 



s. 



SECRETARY OF STATE. 

Sernhhy that notwithstanding the 
Stat. 31 Geo. 3. c. 46. s. 5., a se- 
cretary of state has the power of 
preventing those magistrates who are 
not visiting magistrates from having 
access to state prisoners. Rex v. 
Eaststaff. 138 



SEISIN, LIVERY OF. 

In making livery of seisin no particu- 
lar form of words need be observed. 
Whether the livery was inade, in 
order to confirm the title of the fe- 
offee under the deed of feoffment, 



is a question of fact for the jury. 
Doe d.Bamett v. Stock. Page 178 



SERVANT. 

An extra-collector of poor rates, 
whose remuneration is paid out of 
the parish fund by a per centage 
on his collections, is a servant or 
clerk within the meaning of the 
statute 39 Geo. 3. 'c. 86. Rex v. 
Ward. 168 

SHERIFF. 

!• In an action against a sheriff for a 
false return of nulla bona, it is. saf- 
ficient for him to shew that before 
execution executed a writ of error 
was allowed, although the levy was 
made before notice of the allowance^ 
since the writ of error operated as 
a si^ersedeas from the time of its 
allowance. And notwithstanding 
the levy was made before notice of 
the allowance, yet the return of 
nulla bona is unobjectionable, since 
after the allowance the levy could 
not legally have been made. Cleg" 
horn V. Desanges and Another. 66 

2. A person convicted of a crime by 
a court of competent jurisdiction 
is sentenced to pay a fine, and is 
committed in execution till that 
fine be paid, although the officer 
to whose custody he is committed 
voluntarily permit him to escape 
before paymenti)|,of the fine, yet 
it is afterwards his bounden duty 
to retake him. Butt v* Jonesy Esq. 

99 



SHIP OWNER. 

To charge the owners of a ship for 
money advanced to the captain in a 
foreign country, the plaintiff must 
shew that it was necessary to bor« 
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row the money, and mnst prove the 
actual application of it« Bogle and 
Another ▼• Atty. Page 50 



SHIP REGISTRY ACTS. 

If B' sell a ship belonging to A, 
and promise to account to him for 
tho proceeds, and pay the balance 
due, on the footing of the account 
to be rendered ; A. may (notwith- 
standing the Ship Registry Acts) 
maintain an action founded on such 
promise, although B, is the sole re- 
gistered owner of the ship* Proth- 
ting v. Hamond. 41 



STAMPS. 

Where the body of a bill is written, 
and the acceptance of it made in 
Englandy yet if it be 'afterwards 
transmitted to the , drawer abroad 
for his signature, and it is there 
drawn, it is a foreign bill ; and 
consequently does not require an 
English stamp. Boem y. Campbell. 

56 



STOPPAGE IN TRANSITU. 

A* haying entered goods in the books 
of the West India Dock Company^ 
received two dock warrants or de- 
livery orders in blank for them, 
which he delivered to B- on a sale 
of the goods to him, and B. hav- 
ing sold the goods to C delivered 
the dock warrants to that person, 
and C. employed D. as his broker, 
to effect a sale of the goods, and 
delivered over the dock warrants, 
one of which was signed by 17., 
but the blank intended for the name 
of the purchaser remained, and D. 
after having eflfected a sale on cre- 



dit, delivered th#: dock warrants to 
the purchaser, one of which (viz* 
the one in whkh the blank bt the 
name of the purehasev reofiaJiied) 
the purchaser deposited With \E» 
as a security for modey. advanced 
on the ikith of that warrant: held, 
that C. had no right to put a ^p 
upon the goods in the event of the 
purchaser not paying for them, 
since the transfer of the warrant 
by D. his broker operated as a 
coDstructivo delivery of the goods, 
so as to defeat C's right of stop-" 
page in transitu* Keyser v. Su$e 
and Others. . Page 58 



T. 



TENANTS IN COMMON. 

1. One tenant in common of a hedge 
may maintain trespass against his 
co-tenant for grubbing it up. But 
a mere clipping of the hedge may 
be justified under the general issue. 
Voyce V. Voyce and Others. 201 

2. Tenancy in common cannot be 
given in evidence under a plea of 
liberum tenementum. Ibid. SOI 



TENDER. 

1. A tender of a bank note in pay. 
ment of a fractional sum is good 
if the creditor object to receive it 
merely on the ground of the sum 
offered to be paid being less than 
the sum claimed, although the 
creditor is required to return the 
difference between the bank note 
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^ abd the fractional sam. Saunders 
'' T. Graham. -Page 121 

2. Tender of money held not good, 
where the debtor at the time re- 
- quired the creditor to sign a re- 
ceipt which expressed that the 
• sam tendered was the balance due. 
Higham ▼• Baddely. 213 



TITHES. 

In an action by a vicar, or his les- 
see on the 2 & 3 Edw. 6. c. 13. for 
not setting out tithes, the plaintiff 
must either produce the endow- 
ment, or prove a prescriptive per- 
ception of the tithes. Hiscocks v. 
Wilmot. 197 



TRESPASS. 

One tenant in common of a hedge 
may maintain trespass against his 
co-tenant, if the latter grub it up. 
But a mefe clipping of the hedge 
may be justified under the ge- 
neral issue. Voyce v. Voyce and 
Others. 201 



TROVER. 

In trover for a landau, proof of a 
demand of the landau and non-de- 
Ifvery in pursuance of it, is evidence 
of a conversion. Watkins^ Assignee 
of Moady v. WooUey. 69 



V. 

VARIANCE. 
1. In declaring on a promissory note 



payable by instalments, if any one 
of the days on which an instalment 
is made payable be incorrectly sta- 
ted, the variance is fatal. Wells v. 
Girling. Page 21 

2. An indictment against a bankrupt 
under stat. 5 Geo. 2. c. 30. for not 
making a full disclosure of his es- 
tate, should truly set out the notice 
requiring him to surrender. There- 
fore where the indictment averred 
that the notice required the bank- 
rupt to surrender, &;c. pursuant to 
stat. 5 Geo. 2. entitled, &c., and 
on the production of the notice it 
appeared, that the title to the 49 
Geo. .3. was substituted for that of 
the 5 Geo. ; held that the variance 
was fatal. Rex v. Burraston. 210 



VICAR. 

In an action by a vicar, or his lessee 
on the 2 & 3 Edw. 6. c. 13. for not 
setting out tithes, the plaintiff must 
either produce the endowment, or 
prove a prescriptive perception of 
the tithes. Hiscocks v. JVilmoL 197 



w. 



WILL. 

The mere act of tearing a will does 
not of itself amount to a revocation 
unless it be accompanied by the 
intention of revoking. The inten- 
tion is purely a question of fact ; 
and, if the intention were only in- 
choate, and not completed, it does 
not in point of law amount to a re- 
vocation. Doe dem. Perks v. Perks 
and Others. 186 
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WITNESS, 

1. Sernhky that where the plaintiff 
serves the defendant with notice to 
produce an instrament in his pos- 
session under which both parties 
claim the same interest, it is not ne- 
cessary for the plaintiff to prove 
the execution of the instrument by 
the testimony of the subscribing 
witness; aliter^ where their inter- 
ests are adverse. Knight v. Mar- 
tin. Page 26 



2. In an action against the acceptor of 
a bill of exchange accepted for the 
accommodation of the drawer, the 
latter is not a competent witness to 
prove that the holder discounted the 
bill on usurious terms. Hardwicke 
Y. Blanchard. Page 113 

3. Where the attesting witness to a 
bond, on being called to prove its 
execution denies having seen it ex- 
ecuted, it may be proved by evi- 
dence of the handwriting of the 
party. Boxer v. Rabeth. 175 



FINIS. 



J. AND T. CLARKB, PRINTERS, ST. JOHN-SQUARE, LONDON. 
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